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a—eustemer—srdefault—er—mseweneyupon a Customer’s msolvency or other default of the

Position Liquidation, Margin Liquidation and Determination of Account Provisions of a
Customer Agreement pursuant to which a US Futures Commission Merchant clears Futures
and/or Cleared Swaps for the Customer

PART A: BACKGROUND

Introduction
4 4-Instructions

This opinion considers the-validity-and enforceability under the laws of New Zealand taw-of the
liguidation-set-off netting-and-credit suppert-provisions-of:Position Liquidation, Margin Liquidation
and Determination of Account provisions (collectively, remedial provisions) of a Covered
Agreement (as defined below) pursuant to which a futures commission merchant (the FCM)
registered with the Commodity Futures Trading Commission (the CFTC) clears Futures and/or
Cleared Swaps for a customer located in New Zealand (the Covered Customer).
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As requested, we have addressed the issues raised by ISDA in its_instruction letter sent to us dated
August26,-20143on 5 November 2021 (Instruction Letter) on the basis of the assumptions that we
have been asked to make. We have-also-set out in Schedule 1 of this opinion both those
requested assumptions and certain other assumptions that we consider necessary in order for us to
answer the questions posed.

For the purposes of this opinion, we have read the memorandum prepared by

Sullivan & Cromwell LLP entitled Memorandum to the Futures Industry Association and the
International Swaps and Derivatives Association, Inc. Regarding Futures and Options Transactions,
Cleared Swaps and Foreign Futures Transactions Executed and Carried by Futures Commission
Merchants for Their Customers dated November 17, 2021 (the S&C Memo), as well as a summary
annex that provides a high-level overview and summary of the main concepts covered, conclusions
reached and certain factual assumptions in the S&C Memo (the Summary Annex).

4-2-Scope
This opinion is subject to the following:
(@) The advice in this opinion is only in relation to New Zealand law as it stands at the date of this

opinion, and we have-assumedassume that no law of a jurisdiction other than New Zealand
adversely affects the conclusions in this opinion.

(b)  The types of transactions that may be cleared for the Covered Customer pursuant to the
Covered Agreement include US Futures, Foreign Futures and Cleared Swaps (together,
Covered Transactions or Covered Contracts).

(c) We assume in this op|n|on that the Covered Customer (the New Zealand Party) is an

Gempames—AeHQQ&(an—NZ—Gempany}enhtv of the type |dent|f|ed in the Append|x to thls
oplnlon as covered by this opinion.'-NZ Company-does-not-include foreign-companies-or

Accordingly, with the exception of insurance companies-and, banks/credit institutions, local authorities, and the
Reserve Bank of New Zealand (the Reserve Bank), this opinion does not deal with bodies corporate,-such-as-local
authorities-or-otherstatutory-corporations; that are governed by special legislation or rules in addition to or other
than the Companies Act 1993. Also;-this-opinion-does-not-deal-with-trusts-
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{e)-You have asked us, when responding to each question, to distinguish between the
following three fact patterns:

(i) The Locationlocation of the Covered Customer is in New Zealand and the
Loeationlocation of the Covered Collateral is outside New Zealand.

(i)  The Loeationlocation of the Covered Customer is in New Zealand and the
Locationlocation of the Covered Collateral is in New Zealand.

(i)  The Loeationlocation of the Covered Customer is outside New Zealand and the
Loeationlocation of the Covered Collateral is in New Zealand.

For these purposes:

(i) The “Loeationlocation” of the Covered Customer is in New Zealand if it is incorporated
in New Zealand.

(i)  The “Locationlocation” of Covered Collateral is determined by reference to the rules in
the Personal Property Securities Act 1999 (the PPSA) and the related conflict of laws

rules, which-are described-in-Part C.11.1-of this-opinion.

Location and Located, when used below in relation to a Covered Customer or any Covered
Collateral, should be construed accordingly.

We consider the enforceability under New Zealand law-ef-each of the Covered-Base
Ag;eement—and—a—@DAremedml prowsmns agamst a Covered Customer that i is an—NZ

}u%eret{ena New Zealand Party Where the Iocatlon of the Covered CoIIateraIeHhe

jurisdiction-in-which-a-company-is-organised-or-its-status affects our analysis, it is generally

clear from the wording of our opinion.

{£-We do not consider in this opinion the insolvency of any entity other than an-NZ
Companya New Zealand Party.

{g)-This opinion is given for the sole benefit of ISDA and the FIA, and each of their members,
and may not be relied upon by any other person unless we otherwise specifically agree with
that person in writing. This opinion may, however, be shown by the FIA, ISDA, an FIA
member or an ISDA member to a competent regulatory or supervisory authority or
professional advisors for such member, the FIA or ISDA for the purposes of information only,
on the basis that we assume no responsibility to such authority or any other person as a
result, or otherwise.

Covered Base-Agreements-and-CDAsAdditional defined terms

| it the | (o Lottor. following:
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2.1 Covered Base Agreements

Schedule 1 of this opinion contains a number of defined terms used in this opinion. In addition, in
this opinion:

Account Class is defined in the definition of Customer Accounf;

means a customer account agreement;

CDA means a cleared derivatives addendum in the forms published by FIA and ISDA in 2012 or
2018;

CEA means the US Commodity Exchange Act of 1936;

CFTC means the Commodity Futures Trading Commission;

Cleared Swaps means swap contracts cleared by an FCM for a customer through a DCO;

Cleared Swaps Account means a Covered Customer’s account with an FCM relating to the
Covered Customer’s Customer Funds for Cleared Swaps;

Covered Agreement means, with respect to a Covered Customer:

(a) aBase Account Agreement, if the Covered Customer clears only Futures; or

(b) aBase Account Agreement and CDA if the Covered Customer clears only Cleared Swaps or
both Futures and Cleared Swaps;

Covered Collateral is defined in Schedule 1;

Customer Account is defined in Schedule 1, and Account Class means the relevant class of
Customer Account;

Customer Funds means cash, securities and other property received by an FCM to margin
customer contracts, or accruing to customers as a result of their contracts;

Customer Property Rules means the CEA segregation and separate account rules that apply in
respect of Customer Funds of US Futures customers, Cleared Swap customers, and Foreign
Futures customers;
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DCO means a derivatives clearing organisation registered as such with the CFTC under the CEA;

Determination of Account means the determination by an FCM of a single cash balance in
respect of a Customer Account based on:

upon a Position Liquidation, increases or decreases to that cash balance due to the net
cumulative gain (or loss) realised with respect to each position in the Covered Customer’s
Covered Contracts, and any related payments to or from the Customer Account;

(a

~

upon a Margin Liquidation, increases to that cash balance due to proceeds resulting from:

—
O
~

(i the liquidation of the Covered Customer’s securities and other non-cash assets; or

(i)  the determination of the value of such non-cash assets credited to the Customer
~ Account; or

other applicable credits and debits, including credits in respect of close-out amounts paid to
the FCM’s house account and other amounts due to the Covered Customer and debits in
respect of amounts payable to the FCM, including chargeable costs consisting of
reimbursements to the FCM for close-out amounts paid by the FCM with its own funds to
third parties and other costs and expenses incurred in connection with the FCM’s exercise of
remedies;

—
(9]
~

Foreign Futures means futures contracts or options on futures contracts made on or subject to the
rules of a foreign (i.e., non-US) board of trade and cleared by the FCM for a customer through a
Foreign Futures Broker;

Foreign Futures Account means a Covered Customer’s account with an FCM relating to the
Covered Customer’s Customer Funds for Foreign Futures;

Foreign Futures Broker means a person that is a member of a foreign (i.e., non-US) board of
trade and foreign clearing organisation;

Futures means US Futures and/or Foreign Futures, as the context may require;

Margln Liquidation means the rlqht of an FCM under a Gevered—Base Account Agreement the

upon the occurrence of an event of default to

sell, liguidate or otherwise dispose of the Covered Customer’s Covered Collateral consisting of
securities and other non-cash assets and apply the proceeds to, or net or set off the value of the
proceeds with or against, any amounts due from the Covered Customer:s-Futures Transactions-

Alsopursuant-to-the-Covered to the FCM,;

Position Liquidation means the r|qht of the FCM under a Base Account Agreement upon the
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by—FEach-CBA-isgoverned-byoccurrence of an event of default, to close out or otherwise

liguidate the Covered Customer’s open positions in its Covered Contracts, and hedge risk incurred
by the FCM in connection with such event of default, by any reasonable method, including by
means of entering into offsetting transactions, risk-reducing transactions or hedging transactions,
causing book-entry transfers, and by valuing any transactions entered into by the FCM;

Segregated Funds means funds credited to a segregated account of an FCM to satisfy its
customer property obligations to US Futures or Cleared Swaps customers, including proprietary
funds contributed by the FCM with respect to that Account Class;

Separate Account Funds means the funds credited to a separate account of an FCM to satisfy its
customer property obligations to Foreign Futures customers;

Statutory Trust means each separate statutory trust established over Customer Funds held by an
FCM for the benefit of its customers in each applicable Account Class as described in the S&C
Memo and Summary Annex;

US Futures means futures contracts or options on futures contracts cleared by an FCM for a
customer through a DCO; and

US Futures Account means a Covered Customer’s account with an FCM relating to the Covered
Customer’s Customer Funds for US Futures.

Personal Property Securities Act

A number of the issues addressed in this opinion involve a consideration of the PPSA, which is the
principal legislation in New Zealand governing security interests in personal property. By way of
background to the discussion of PPSA-related matters in this opinion, we set out in Schedule 2 of
this opinion an overview of the relevant PPSA concepts.
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PART B: POSITION LIQUIDATION, MARGIN LIQUIDATION AND
DETERMINATION OF ACCOUNT

Governing law and submission to jurisdiction

Would the parties’ agreement on governing law and submission to jurisdiction set out in
each of the Base Account Agreement and CDA be given effect by a court in New Zealand,
and what would be the consequences if they were not?

Governing law

The parties’ agreement on the governing law of each Base Account Agreement and CDA would be
recognised in New Zealand if:

the choice of law is legal and is freely and genuinely made in good faith;

—~

a

~

(b

there is no reason for avoiding the choice of law on the ground of New Zealand public policy;
and

~

(c) the relevant matter to which it is sought to apply the foreign law is substantive and not
~ procedural.

In general, each of these elements should be present where the parties enter into a Base Account
Agreement or CDA.

Submission to jurisdiction

The parties’ submission in each Base Account Agreement and CDA to the non-exclusive
jurisdiction of the relevant stated courts would be recognised in New Zealand. In these
circumstances, a New Zealand court will stay proceedings instituted in New Zealand unless the
claimant establishes that New Zealand is clearly or distinctly the more appropriate forum.?

If the parties’ agreement on the governing law and their submission to jurisdiction were not upheld
(and we believe it would be), the Base Account Agreement and CDA would be examined on the
basis of the law determined to be most applicable by a New Zealand court.

Recognition of exercise of Position Liquidation provisions

Would the Position Liquidation provisions of each of the Base Account Agreement and the
CDA be enforceable under the laws of New Zealand and each of the Position Liquidation
methods described in Section Xl of the S&C Memo and paragraph 2.4 of the Summary Annex
be recognised and upheld by a court in New Zealand? If a particular method would either
not be upheld or may be challenged, please provide further detail and explain the reason for
this.

Yes, the Position Liquidation provisions of each of the Base Account Agreement and the CDA
would be enforceable under the laws of New Zealand, and each of the Position Liquidation methods
set out in paragraph 2.4 of the Summary Annex and Section Xl of the S&C Memo would be
recognised and upheld by New Zealand courts, provided that those provisions and methods would
be enforceable under New York law as the governing law of the Covered Agreement. In reaching
this conclusion, we have taken into consideration the fact that the FCM’s exercise of the Position
Liquidation provisions is not undertaken as the agent of the Covered Customer. Rather, the FCM is

i Spiliada Maritime Corporation v Cansulex Ltd [1987] AC 460 (HL).
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acting in its own interest, albeit pursuant to the same contract (the Covered Agreement) that
establishes the agency relationship.2

Recognition of FCM’s agent-trustee role

Would the FCM’s holding of the Covered Contracts as an “agent-trustee” be recognized by a
court in New Zealand as creating a valid trust over the Covered Contracts or would the court
otherwise recognize the FCM’s legal title to, and the Covered Customer’s beneficial interest
in, the Covered Contracts?

Yes, New Zealand law would recognise the FCM’s holding of the Covered Contracts as an
“agent-trustee” as creating a valid trust over the Covered Contracts. This trust satisfies the general
requirements for a trust under New Zealand law — i.e., the control of property, by one person on
behalf of another or for the accomplishment of a particular purpose, with a split of ownership.* The
fact that the FCM may, in relation to this trust, perform certain roles not typically associated with
that of a trustee (e.g., an agency-type role) does not detract from our conclusion.

If, as a matter of New York law-

Deﬂwtr%slraneaetrensihreug#tmemeerperaﬂenContracts asa whole (| e., the Covered
Customer-grants-a-security’s beneficial interest to-the-Clearing-Member-inis an interest in a
proportlonate share of all ef-the Covered Gustemeesaghtsm—the—ieue\mg—prepeﬁy—wheﬂqer

De%%slmneaetmnsbyeefeeth&@teanng%#embe#the—DCQContracts credrted to the FCM s

omnibus customer positions account for the relevant Account CIass) and not in any agent—aetrng

Custemerspemflc Covered Contract thls will be recognised under New Zealand law, which would

not treat the Covered Customer as having an outright ownership interest in any specific Covered
Contract. Furthermore, New Zealand law recognises that the assets constituting trust property may
change from time to time.

The significance of this consideration is that it would avoid the argument that, in exercising the Position Liquidation
provisions, the FCM was purporting to rely on its status as the Covered Customer’s agent at a time when its
agency had terminated.

i In Butler, Equity and Trusts in New Zealand (2nd ed., 2009), the authors, having suggested there has never been

a wholly satisfactory definition of a trust, nonetheless proceed to quote (at  3.1.2) the definition offered in
Underhill and Hayton, Law Relating to Trusts and Trustees (14th ed., 1987) p.1:

an equitable obligation, binding a person (who is called a trustee) to deal with property over which he has
control (which is called the trust property), for the benefit of persons (who are called the beneficiaries or
cestuis que trust), of whom he may himself be one, and any one of whom may enforce the obligation.
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(a) If so, would the court characterize Position Liquidation as the FCM’s exercising its
contractual rights as principal vis-a-vis the DCO under the relevant DCO rules (or
vis-a-vis the Foreign Futures Broker under the clearing agreement between the FCM
and Foreign Futures Broker) and not as the FCM’s acting as the Covered Customer’s
agent or as the FCM’s enforcing its security interest in the Covered Contracts?

Yes, assuming this would be the case under New York law as the CDA-
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(b) Could the FCM’s holding of the Covered Customer’s Contracts be characterized as

some alternative arrangement, such as a commission agency or as a collateral
security arrangement? If so, how would the FCM’s Position Liquidation be
characterized under the laws of New Zealand?

No, the FCM’s holding of the Covered Customer’'s Covered Contracts should not be
characterised as some alternative arrangement, such as a commission agency or as a
collateral security arrangement, assuming it would not be characterised in that manner by a
New York court applying New York law.

Recognition of Statutory Trust

Would a court in New Zealand recognize the statutory trust with respect to the Segregated
Funds or Separate Account Funds of each Account Class as creating a valid trust over such
Segregated Funds or Separate Account Funds, and that under the terms of that trust, the
FCM holds the legal title to, and the Covered Customer holds a beneficial interest in, the
statutory trust as a whole (as opposed to maintaining an interest in any specific assets
under the trust)? Could the statutory trust with respect to the Segregated Funds or
Separate Account Funds of any Account Class be characterized as some alternative
arrangement (e.g., as a collateral security arrangement)?

Yes, New Zealand law would recognise the Statutory Trust with respect to the Segregated Funds or
Separate Account Funds of each Account Class as creating a valid trust over those funds. The
Statutory Trust satisfies the general requirements for a trust under New Zealand law, as mentioned
in the response to question 3.
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If, as a matter of U.S. Federal law, a beneficiary’s interest is in the Segregated Funds or the
Separate Account Funds as a whole (pro rata according to its “net liquidating equity”), and not in
any specific asset subject to the Statutory Trust, this will be recognised under New Zealand law,
which would not treat the Covered Customer as having an outright ownership interest in any such
specific asset. Furthermore, New Zealand law recognises that the assets constituting trust property
may change from time to time.

The Statutory Trust should not be characterised as some alternative arrangement (e.g., as a
collateral security arrangement).

(a) Would the Margin Liquidation provisions of each of the Base Account Agreement and
CDA be enforceable under the laws of New Zealand and the FCM’s Margin Liquidation
in respect of each Account Class be recognized and upheld by a court in New
Zealand?

Yes, assuming:
(i this would be the case under New York law as the governing law of the Covered
Agreement and under the Customer Property Rules; and

(i)  in exercising Margin Liquidation,-including the ereation-of-offsetting-transactionsFCM is

relying on its Permitted Uses Rights (as to which, see below) rather than its security

interest in the Covered Customer’s-Account-held-at-the-Clearing-Member—However;
we-hote-that-where-the Covered Collateral.®

~

Could such Margin Liquidation be capable of exercise based on the FCM’s exercise of

lts rlght under the appllcable Customer +&msel¥em—epsabjeet—t&eeﬁa+n—type&ef

Feveked—w&hJeheLresuH—thatProperty RuIes to w:thdraw and apply Seqregated Funds or
Separate Account Funds, as the case may be, for Permitted Uses (the FCM’s
“Permitted Uses Rights”) rather than by the takingenforcement of action-on-behalf-ofits

security interest in the Covered Customer-maynotbe-enforceable-against the Covered

Are-the’s Collateral consisting of securities?

Yes, Margin Liquidation could be exercised based on the FCM’s Permitted Uses Rights,
rather than by the enforcement of its security interest in the Covered Customer’s Covered
Collateral consisting of securities, assuming this would be the case under New York law as
the governing law of the Covered Agreement and under the Customer Property Rules. In this
regard, we understand that, under the Customer Property Rules, the FCM may effect Margin
Liquidation pursuant to an authority granted to it under those rules to withdraw and apply
Customer Funds to, among other things, margin or settle Covered Contracts or resulting
market positions.

(b) Would the Determination of Account provisions of each of the-Covered Base Account

Agreement and CDA permitting the Clearing Member-to-terminate-all the Covered

Transactions-upon-the-insolvency-of the Covered Customerbe enforceable under the
laws of New Zealand law?2

If that were not the case (i.e., if the FCM was in fact relying on its security interest in the Covered Customer’s
Covered Collateral), the various prohibitions and restrictions we discuss in Part C of this opinion could apply.
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respect of (i) each Account Class and (ii) all Account Classes on a combined basis be

recognized and upheld by a court in New Zealand and if so, how could each
Determination of Account be characterized (e.g., contractual accounting, netting or
set-off, enforcement of the security interest in cash Collateral or some combination of

the foregoing)?

The Determination of Account provisions of each of the Base Account Agreement and CDA
would be enforceable under the laws of New Zealand and the FCM’s Determination of
Account in respect of (i) each Account Class and (ii) all Account Classes on a combined
basis would be recognised and upheld by a court in New Zealand.

We understand that, under New York law, a Determination of Account could be characterised
as an accounting procedure to determine the single indivisible debt claim owing by one party
to the other in respect of a Customer Account. That debt claim is a running balance, which is
arrived at by applying the debits and credits made to the Customer Account as a mutual open
account. Put another way, that debt claim does not, under New York law, represent a net
amount arrived at by the set off of independent obligations. That being the case, our view is
a New Zealand court would recognise that characterisation under the governing law of the
Covered Agreement and so would treat Determination of Account as a contractual

accounting.

If our conclusion above were incorrect, and a Determination of Account were held not to be
an accounting procedure of the kind we mention above, we believe the position would be as
follows:

outside of the insolvency of the Covered Customer, the individual debits and credits
that are taken into consideration in the Determination of Account would be regarded as
separately-owed balances that are subject to a contractual right of set-off; and

—
~

—

i)  inthe liguidation, administration or statutory management of the Covered Customer:

(A) the Covered Agreement would likely be considered to be a “bilateral netting

~ agreement”)}-under for the Cempanies-Act—Sectienpurposes of sections
310CA-O of the Companies Act-provides-that:;
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the individual debits and credits that are taken into consideration in the
Determination of Account would be regarded as separately-owed balances
payable “in respect of all or any transactions to which the netting agreement
applies:

—
~

The-term-“net-debit™is-not defined-in-" (the Companies-Act.-However,phrase used in

our-view;-the “net-debit’-in-the-context of the-Covered Base Agreementnetted
balance” definition); and-CBA

(C) onseguently -is the netJeemeaHen amount payabledetermlned by the

Gevered—Base—Ag;eement—and—GDAaqqreqatlon of those separately—owed
balances would be enforceable-inthe “netted balance” for the
liguidatienpurposes of athe Companies Act. That netted balance, if owed by the

Covered Customer-

{——the debt thatis-owed-to-the-crediter-and-that may-be, is the amount that could be

claimed in its liquidation, admitted under theits deed of company arrangement;-er
(if it is in administration), or claimed from the statutory manager (if it is in
statutory management).
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Restraints on the exercise of Position Liquidation, Margin Liquidation or a Determination of
Account

Are there any other circumstances in New Zealand, including any moratorium, stay, freeze

or other consequence of the commencement of an insolvency proceeding, you can foresee
that might affect the FCM'’s ability to exercise Position Liquidation, Margin Liquidation or a

Determination of Account in respect of an Account Class or the overall Customer Account

(comprising the three Account Classes)?

Potentially, yes.

(a) in exercising Margin Liquidation, the FCM is relying on its security interest in the Covered
Customer’s Covered Collateral, rather than its Permitted Uses Rights; or

in exercising Determination of Account, the FCM is relying on its security interest in the
credits made to the Customer Account to satisfy the Covered Customer’s obligations in
respect of the debits made to that account,

(b

~

the various prohibitions and restrictions we discuss in Part C of this opinion (and, in particular, the
stays we discuss in the response to question 14 of Part C) could apply.

Claims of competing creditors of a Covered Customer

Under the laws of New Zealand, are any rights or processes available to a creditor of a
Covered Customer by which such creditor could make a claim against the Segregated
Funds or Separate Account Funds held subject to the statutory trust (or otherwise in
accordance with the Customer Property Rules) in respect of each Account Class or against
the Covered Contracts (and any rights in respect thereof) held by the FCM as agent-trustee
for the benefit of the Covered Customer and the FCM’s other customers in such Account
Class as opposed to only having recourse to the final cash balance or single net termination
amount that constitutes the Determination of Account for such Account Class or the overall
Customer Account (comprising the three Account Classes)?

No.

If, as a matter of U.S. Federal law, a Covered Customer has a benéeficial interest in the Segregated
Funds or the Separate Account Funds as a whole, and not in any specific asset subject to the
Statutory Trust, this will be recognised under New Zealand law, which would not recognise the
Covered Customer as having an outright ownership interest in any such specific asset. As a result,
a creditor of a Covered Customer will only be entitled to claim against the final cash balance or

15__Section 427 )b)ii)-of the CIM-Act: section-122(Z)(b)(ii)-of the Reserve Bank-Act.
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single net termination amount that constitutes the Determination of Account for the relevant
Account Class or the overall Customer Account (comprising the three Account Classes), and not
any specific asset subject to the Statutory Trust.

2-9-Claiming a net termination amount in a foreign currency

Assuming the parties have entered into athe Covered-Base Agreement-and-CDA, the
Covered Customer is insolvent and the Clearing-MemberFCM has determined a lump-sum
cash balance or net termination amount in a currency other than New Zealand dollars:

(1

~

{1)-would a New Zealand court enforce a claim for the cash balance or net termination
amount in the currency in which it was determined?

Where a judgment of a New York court has been entered in a foreign currency, a New
Zealand court should enter judgment in New Zealand in that currency. There would need to
be exceptional reasons for a court to decline to do so.*®

However, where the judgment creditor comes to execute (or enforce) the judgment, the
judgment debt generally needs to be converted into New Zealand currency. The relevant
date for conversion is the date when the court authorises enforcement of the judgment.**
Conversion may not be necessary where the judgment debtor owns assets denominated in
the judgment currency (e.g., a foreign currency bank account with a New Zealand bank).

(2) can a claim for the cash balance or net termination amount be proved in insolvency
proceedings in New Zealand without conversion into New Zealand dollars?

If, in either case, the claim must be converted to New Zealand dollars for purposes of
enforcement or proof in insolvency proceedings, please set out the rules governing
the timing and exchange rate for such conversion.

The answer to this question depends on the type of insolvency proceedings to which the
Covered Customer is subject.

(i) {Y-Liquidation

The currency in which a claim is valued in a liquidation in New Zealand is New Zealand
dollars. Section 306(2) of the Companies Act provides that:

The amount of a claim based on a debt or liability denominated in a currency other than
New Zealand currency must be converted into New Zealand currency at the rate of
exchange on the date of commencement of the liquidation, or, if there is more than one
rate of exchange on that date, at the average of those rates.

This is so even though the amount of the claim may have to be ascertained later.
While this rule applies to a claim against an-NZ-Cempanya Covered Customer in
liquidation, it is not settled how a claim by an-NZ-Cempanya Covered Customer
against the Clearing-MemberFCM should be valued. In principle, that claim should
also be converted at the rate of exchange prevailing on the lnsolvency-Datedate of
commencement of the liquidation.
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(i)  Administration

In the administration of a company, creditors advise the administrator of their claim for
the purpose of having that claim included in the deed of company arrangement to be
adopted by the company and its creditors. The Companies (Voluntary Administration)
Regulations 2007 set out the provisions that are deemed to be included in a deed of
company arrangement if they are not expressly excluded. Paragraph 8(1) of Schedule
1 of those Regulations incorporates section 306 of the Companies Act (discussed in
(#i) above). Accordingly, the analysis set-eut-above in relation to liquidation applies
equally to administration.

(i)  (3)-Statutory management

A payment of the cash balance or net termination amount by ar-NZ-Companya
Covered Customer made subject to statutory management may be made in a
termination currency other than New Zealand dollars. However, this is on the unlikely
assumption that the statutory manager chooses to make the payment in the first place.
As-we-state-in-Sehedule2,-theThe statutory manager may suspend the payment of the
net termination amount. Alternatively, the statutory manager may choose not to pay
the cash balance or net termination amount and rely on the statutory moratorium
preventing the counterparty from bringing proceedings to recover that amount.
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Other local law considerations relating to exercise of Position Liquidation, Margin

Liquidation or a Determination of Account

Are there any other local law considerations that you would recommend the FCM to
consider in connection with the exercise of Position Liquidation, Margin Liquidation or a
Determination of Account?

No.

However, if a Covered Customer defaults, we recommend that the FCM rely on and exercise
Position Liquidation in preference to Margin Liquidation where the FCM is relying on its security
interest in the Covered Customer’s Covered Collateral (rather than its Permitted Uses Rights). This
is because, while there is no general prohibition on a creditor enforcing its security over the assets
of a company in a liquidation under the Companies Act:

in an administration of a company, there is a stay (subject to certain exceptions) preventing a
person from enforcing a “charge”® over the property of the company; and

(a

~

(b)  in the statutory management of a company, there is a stay on, among other things,
- exercising any power or rights under “any mortgage, charge, debenture, instrument or other
security” over the property of the company.

Importantly though, each of these prohibitions is subject to an exception inserted by the Financial
Markets (Derivatives Margin and Benchmarking) Reform Amendment Act 2019 (the Derivatives
Margin Act). That exception applies to security interests over collateral that secure obligations
under “qualifying derivatives” entered into with “qualifying counterparties” where, before
enforcement, the collateral is transferred or otherwise dealt with so as to be in the possession or
under the control of the enforcing counterparty or another person on its behalf. The Derivatives
Margin Act is discussed in more detail in Part C of this opinion (and, in particular, in the response to
question 14 in Part C).

There is no similar restriction that would apply in respect of Position Liquidation.

g In this context, “charge” is defined to include:

a right or interest in relation to property owned by a company, by virtue of which a creditor of the company
is entitled to claim payment in priority to [non-preferential unsecured creditors] ...
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PART C: CREATION, PERFECTION AND ENFORCEMENT OF FCM’S

SECURITY INTERESTSINTEREST IN COVERED COLLATERAL

1——Law governing-contractual-andvalidity-aspectsCreation and perfection of the
security interest

Law governing contractual aspects of security interest

Under the laws of New Zealand, what law governs the contractual aspects of the security
interest in the various forms of Covered Collateral?

Under New Zealand law, the governing law of a security agreement (such as thea Covered Base
Agreement-and-CDA) determines issues relating to the contractual aspects of a security interest
under that agreement.

R ion-of valditeof o

Law governing perfection of security interest

Under the laws of New Zealand, what law governs the proprietary aspects of the security
interest in the different types of Covered Collateral (that is, the formalities required to
protect the security interest against competing claims) granted by the Covered Customer
(for example, the law of the jurisdiction of incorporation or organization of the Covered
Customer, the jurisdiction where the Covered Collateral is Located or the jurisdiction of
location of the FCM as the Covered Customer’s Intermediary, in relation to Covered
Collateral in the form of indirectly held securities)? What factors would be relevant to this
question? If the Location (or deemed Location) of the Covered Collateral is the determining
factor, please briefly describe the principles governing such determination under the law of
New Zealand with respect to the different types of Covered Collateral. If relevant, please
describe how the laws of New Zealand apply to each form in which securities Covered
Collateral may be held as described in the assumption in Part C(c) of section 1 of Schedule 1

of this opinion.

The PPSA contains conflict of laws rules that specify the circumstances in which New Zealand law
governs the validityperfection of a “security interest”. These rules apply despite any governing law
clause in a security agreement that specifies that the laws of another jurisdiction are to determine
these issues.

These rules are different for “investment-securities”’-on-the-one-hand,-and-cash-and-etherdifferent
types of collateral. Given our conclusion in the overview of the PPSA in Schedule 2 of this opinion
that each category of Covered Collateral would constitute an “intangible” for the purposes of the
PPSA, we set out below the PPSA’s conflict of laws rules for “intangibles”(such-as-intangible

securities);-on-the-other-hand.
Conflict of laws rules for-investment-securities”
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Conflict of-laws-rules-for-cash-and-other “intangibles”
Section 30 of the PPSA states that:

The validity, perfection, and the effect of perfection or non-perfection of a security interest is governed
by the law, including the conflict of laws rules, of the jurisdiction where the debtor is located when the
security interest attaches, if the security interest is —

(a) A security interest in an intangible:

= ) A

e Aareemen a

2 & On this basis, to the extent
that R—appl+es4e4sash—|ﬂtangrble—seeem¥}es—epge{wakmang4me&a Covered Agreement creates a
“security interest” in the Covered Collateral (as “intangibles”—TFherefere), the law of the jurisdiction
where the debtor (which-we-assume-isi.e., the Covered Customer) is located governs validity issues
in respect of that-collateralthe Covered CoIIateraI.

Section 29(a) states that, for the purposes of section 30, a debtor that is a body corporate is located
in the country of its incorporation. Therefore, despite the parties’ choice of governing law in the
Covered-Base Agreement-and-CDA, New Zealand law will govern validityperfection issues in
respect of cash;-intangible-seeurities,and-generalintangiblesthe Covered Collateral if, as we

assume, the Covered Customer is incorporated in New Zealand.

However, the law applicable in this case is New Zealand law “including [its] conflict of laws rules”.?®
The New Zealand conflict of laws rules for each category of Covered Collateral is as follows:

(@)  Customer Account and cash credited to Customer Account. Issues of perfection for general

~ intangibles that constitute debts is-thatissues-of-validity-are governed by the law of the
jurisdiction where the debtor” resides. Residence, in the case of a corporation, means the
jurisdiction of incorporation, or a where the corporation carries on business. Where there is
more than one place of residence, and there is no promise to pay at any particular one of

Note that the “debtor” in this instance is the person that owes the debt over which the security interest is created

(i.e., the FCM), as opposed to the “debtor” in section 30 above (where that term means the person granting the
security interest, i.e., the Covered Customer).
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them, residence is the place where the debt would be paid in the ordinary course of
business.?®®

1fOn the assumption that the Customer Account is held in New York, undereitherof these-conflict
oflaws-provisions-New ZealandYork law gevernswould determine issues of
validityperfection.

@ Securities credited to Customer Account. Similarly, issues of perfection for general
intangibles that constitute credits to an account are governed by the law of the jurisdiction
where the account provider resides (as to which, see (a) above).

Consequently, we would not expect a-New Zealand ceurtlaw to_govern issues of perfection in
respect of Covered Collateral.

Recognition of validity of security interest

Would the courts of New Zealand recognise the validity of a security interest created-underin
the different types of Covered Base-Agreementand-CBACollateral, assuming it is valid under

H&gever—mngNew York Iaw ? Ih%eﬂeets%heueemmen%eeﬂﬂm—ef—haw&kﬂe—that—awew

uﬂder—m&gevepmng—lawln answermg thls questlon, please bear in m|nd the dlfferent forms in
which securities Covered Collateral may be held, as described in the assumptions in Part
C(c) of section 1 of Schedule 1 of this opinion. Please indicate, in relation to cash Covered
Collateral, if your answer depends on the location of the account in which the relevant
deposit obligations are recorded and/or upon the currency of those obligations.?®

252 Dicey, Morris & Collins, para-sThe Conflict of Laws (15th ed., 2012), I 22-026 — 22-029.

26_Dicey,-Morris-&Collins,para.s-32-121-and-32-128.
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Under New Zealand law, the laws of the same jurisdiction govern both the perfection of a security
interest and the validity of that security interest, where those two matters are to be determined as at
the same time. Therefore, the analysis in our response to question 42 also applies to this question.

Consequently, given the conclusion in our response to question 2 (i.e., that New York law would
govern the issue of the perfection of a security interest in Covered Collateral), if that-the security
interest is valid under itsNew York law as the governing law_of the Covered Agreement, we would
expect a New Zealand court to recognise the validity of that security interest.
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Effect of fluctuating exposures or Covered Collateral

What is the effect, if any, under the laws of New Zealand of the fact that the amount secured
or the amount of Eligibleany cash or securities Covered Collateral subject to the security
interest will fluctuate under the Covered Base-Agreement-and-CDA (including as a result of
entering into additional Covered Transactions from time to time)?

As a matter of New Zealand law, there are no adverse consequences arising from the fact that the
amount secured or the amount of Eligibleany cash or securities Covered Collateral subject to the
security interest will fluctuate under the Covered-Base Agreement-and-CBA, provided it does so in
accordance with the terms agreed between the parties.

In particular:

{a)—weould(a) Would the security interest be valid in relation to future obligations of the
Covered Customer?

Yes.

{b)y—would(b) Would the security interest be valid in relation to future Covered Collateral
(that is, EligibleCovered Collateral not yet delivered to the Glearmg—MemberFCM at the
time of entry into the relevant-Covered Base-Agreement-and-CDA)?

Yes.

{e}—is(c) ___Is there any difficulty with the concept of creating athe security interest over
a fluctuating pool of assets, for example, by reason of the impossibility of identifying
in the Covered Base-Agreement and-CDA-the specific assets transferred-by-way-of
securitydeposited by the Covered Customer with the FCM?

No.

However, the pool of assets must be described in the Covered-Base Agreement-and-CDBA in
such a way that the Covered Collateral is identifiable at any given time. Identification need
not be specific, and may be operational. For example, it is sufficient to identify Covered
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Collateral generally in thea Covered Base-Agreement-and-CBA by referring to Covered
Collateral trans#e#eddegosned by the Covered Customer with the FCM. In this regard, a
description of Covered Collateral similar to a-designhated-margin-account-at-the Clearing
Member-orits-eustodianthe one set out in paragraph 1.36 of the Summary Annex would
suffice for this purpose.

{dy—is(d) Is it necessary under the laws of New Zealand for the amount secured by each
Covered-Base-Agreement-and-CDAthe security interest to be a fixed amount or

subject to a fixed maximum amount?

No.

{e)—is(e) Is it permissible under the laws of New Zealand for the Clearing-MemberFCM to
hold Customer Collateral in excess of its actual exposure to the Covered Customer
under the related-Covered-Base Agreement-and-CDA?

Yes, assuming this reflects the agreement between the parties.

Action required to perfect security interest

Assuming that the courts of New Zealand would recogniserecognize the security interest in
each type of EligibleCovered Collateral created under each Covered Base Agreement and
€DA, is any action (filing, registration, notification, stamping, notarization or any other
action or the obtaining of any governmental, judicial, regulatory or other order, consent or
approval) required in New Zealand to perfect the security interest? If so, please indicate
what actions must be taken and how such actions may differ, if at all, depending upon the
type of Covered Collateral which is subject to the security interest.

No action (such as a filing, registration, notification, stamping, notarisation or any other action or the
obtaining of any governmental, judicial, regulatory or other order, consent or approval) is required in

New Zealand to perfect thatthe securlty mterestMﬁseqaleasemdteat&wha&LaetfenemusLbe
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Other requirements for validity or perfection

If there are any other requirements to ensure the validity or perfection of athe security

interest in each type of EligibleCovered Collateral-created-by-the Covered-Customer-under
each-Covered-Base-Agreement-and-CDA, please indicate the nature of such requirements.

...... nd-CDA to-in de ap ne ordinag

there any other documentary formalities that must be observed in order for athe security

interest created-under-eachin any type of Covered Base Agreement-and-CDACollateral to be
recognisedrecognized as valid and perfected in New Zealand?

There are no such requirements or documentary formalities.
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Action required to update or continue security interest

Assuming that the Clearing-MemberFCM has obtained a valid and perfected security interest
in-the-Eligible-Collateral-under the laws of New Zealand, to the extent such laws apply, by
complying with the requirements set forth in your responses to questions 1 to 6 above, as
applicable, will the Clearing-MemberFCM or the Covered Customer need to take any action
thereafter to ensure that the security interest in-the-Eligible Collateral-continues to be and/or
remains perfected, particularly with respect to additional cash or securities Covered
Collateral transferred-by-way-of security from time to time when required pursuant to the
Covered Base-Agreement-and-CDA-?
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In these circumstances, neither the FCM nor the Covered Customer would need to take any action
to ensure that the security interest continues to be and/or remains perfected (including with respect
to additional cash or securities Covered Collateral transferred from time to time when required
pursuant to the Covered Agreement).

9 Clearing-MemberFCM duties

Are there any particular duties, obligations or limitations imposed on the Clearing
MemberFCM in relation to the care of the EligibleCovered Collateral held by it pursuant to

each-Covered Base Agreement-and-CDAthe security interest?

Under New Zealand’s conflict of laws rules, the extent of the Clearing-MemberFCM'’s duties in
relation to the care of the EligibleCovered Collateral held by it would be determined by the
governing law of the relevant Covered-Base Agreement-and-CBA-—Therefore, New Yorklaw-should
determine-this-issue. However, we consider this issue below on the assumption that New Zealand
law governs.

Most of the common law rules imposing duties on secured parties in possession are relevant only
to tangible non-documentary property (e.g., the duty to keep collateral in repair). The only residual
duty that may be relevant in the context of the Covered Base-Agreement-and-CDAAgreements is a
duty to take reasonable steps to ensure the safe custody of collateral held by the secured party.
However, there is no general duty owed by a mortgagee to use reasonable care in dealing with
collateral.#*°

4’22 Downsview Nominees Ltd v First City Corporation Ltd [1993] 1 NZLR 513 (PC).
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410-Dealings with Covered Collateral

aseeu#%smurehas&(rq;e}agreemen&e#ymp#y—sem;rg—theﬁeeuﬁnes—Do the Iaws of
New Zealand recognise the right of the Clearing-Member-or-DCO-soFCM to use suchcash or

securities Covered Collateral (as described in the assumption in Part C(f) of section 1 of

Schedule 1 of this opinion) pursuant to an agreement with the Covered Customer? In

particular, how does such use of the Covered Collateral affect, if at all, the validity,
continuity, perfection or priority of athe security interest otherwise validly created and
perfected prior to such use? Are there any other obligations, duties or limitations imposed
on the Clearing-Member-or-DCOFCM with respect to its use of thesuch Covered Collateral

under the Iaws of New Zealand? #neen%#mg—theabevequesﬂen—m—rela&en—tea@é@

Under New Zealand’s conflict of laws rules, the validity of the Clearing-MemberFCM'’s use of
Covered Collateral’® in thethis manner-contemplated-by-this-question would be governed by New
York law (and, perhaps, by the lex situs of the Covered Collateral). However, in the hypothetical
situation where New Zealand law governed the matter, it is unlikely that the Clearing-MemberFCM
would be entitled to deal with Covered Collateral in thisthat manner. This is despite the-Covered
Gustemea’—sd agreement by the Cove Covered Customer to aIIow such dealmguse 4 Such-dealing-may

There are no other obligations, duties or limitations imposed by New Zealand law on the Clearing
MemberFCM with respect to its use of the Covered Collateral.

under-the security mterest in Covered Base—Ag#eement—and—GDA—by—th&GleaHng

We should note that the cash or securities to which this question relates (and, accordingly, to which our response
relates) is the cash/securities that constitutes Covered Collateral. That is, it is cash/securities credited to the
Customer Account. It is not the cash/securities deposited with the FCM by a Covered Customer that gives rise to
the credit to the Customer Account.
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MemberCollateral in the absence of an insolvency proceeding in-PartH-of the
lnstruction-Letter:

4H-Formalities in exercising enforcement rights

Assuming that the Clearing-MemberFCM has obtained a valid and perfected security interest
in-the-Eligible-Collateral-under the laws of New Zealand, to the extent such laws apply, by
complying with the requirements set forth in your responses to questions 1 to 6 above, as
applicable, what are the formalities (including the necessity to obtain a court order or
conduct an auction), notification requirements (to the Covered Customer or any other
person) or other procedures, if any, that the Clearing-MemberFCM must observe or

undertake in enforcmg lts secunty mterest m#;e—EhgfbleCe#ateral—and—exere:smg#s

Suppe#t—R#ghts)a&a@lea%Wemberas an FCM under eaehthe Covered BaseAgreement

and CDA,-such-as-the right to-liquidate Eligible Collateral? For example, is it free to sell the
EligibleCovered Collateral (including to itself) and apply the proceeds to satisfy the Covered

Customer’s outstanding obligations under the Covered Base-Agreement-and-CDA? Do such
formalities or procedures differ depending on the type of EligibleCovered Collateral
involved?

There are two parts of the PPSA that are potentially relevant in this context: section 25 (which
requires rights arising under a security agreement to be exercised in a certain manner) and Part 9
(which governs the enforcement of security interests). However, as the PPSA’s conflict of laws
rules do not apply to enforcement issues,**'" it is unclear in what circumstances section 25 or Part 9

will apply.

HHsThere are three possible thatapproaches a New Zealand court weouldcould take when
considering this issue:

(a

~

it could hold that issues relating to enforcement should be determined by the governing law

of the Covered BaseAgreementﬂand—GDA—Anematwely—(and—meuHHew—mermely)—a

E

(b) it could hold that-if the PPSA-gevernssame jurisdictions laws that govern validity and
perfection issues—it should also govern enforcement issues-; or A-New-Zealand-court

(c) it could-atlse hold that enforcement issues are procedural, and not substantive, and that the
PPSA’s enforcement rules should therefore apply as part of the lex fori. tn-eitherof the latter
two-cases;

Only if a New Zealand court adopted approach (c) would section 25 and Part 9 apply—TFhe-fellowing
discussion-assumes-thatsection25-and-Part 9 in enforcing a security interest in Covered Collateral.
However, our view is a New Zealand court would adopt approach (a) or, more likely, (b), with the
result in either case being that the court would hold New York law should apply to issues of
enforcement.

452 As mentioned in our response to question 42, the PPSA’s conflict of laws rules only apply to issues of “validity,
perfection, and the effect of perfection or non-perfection”.
e
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13-Special limitations on enforcement

Are there any laws or regulations in New Zealand that would limit or distinguish a creditor’s
enforcement rights with respect to Eligiblethe security interest in any type of Covered
Collateral depending on (a) the type of transaction underlying the creditor’s exposure, (b)
the type of Eligible-Collateral or (c) the nature of the creditor or the debtor? For example,
are there any types of “statutory liens” that would be deemed to take precedence over a

ereditor’s-security interest-in-the-Eligible-Collateral?

Section 169 of the Tax Administration Act 1994 creates a statutory charge over all of an employer’s
property for any sum payable but not paid to the Commissioner of Inland Revenue (the
Commissioner) under the PAYE (Pay As You Earn) rules. Pursuant to section 169(2), that charge
is:

subject to all mortgages, charges, or encumbrances existing at the time of creation of the charge, but,
subject to this section, shall have priority over all other mortgages, charges or encumbrances.

Where the statutory charge is over personal property, the Commissioner may register a financing
statement under the PPSA. In that case, section 169(4) states that the registration operates and
takes priority according to the provisions of the PPSA.
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Reconciling subsections (2) and (4) is not entirely straightforward. However, our view®®'? is that the
Commissioner’s charge is created immediately upon default by the taxpayer, but that charge only
has prlorlty over subsequently—created security mterests in accordance with the PPSA srules. n

Section 169(4B) is more problematic. It provides that; if a “mortgage” over the same property is
registered before the statutory charge, and money secured by that mortgage is advanced after
registration of the charge, the charge has priority. Assuming-thatthelf a Covered Base-Agreement
and-CDA creates a “mortgage”, the issue is, therefore, whether the sums secured by that document

should be regarded as being “advanced”. Clearly, the legislation is principally aimed at
borrower/lender situations involving real property. That is not to say, however, that a court might
not take a broad, purposive, interpretation of this provision and conclude that it applies in these
circumstances. Until the issue is clarified by case law or amending legislation, this uncertainty
remains.

Where the taxpayer is in liquidation, section 167 of the Tax Administration Act applies. The effect

of that provision is summarised in our response to question 4513 below, under the heading “Tax
payable to the Commissioner”.

14—Clearing-MemberEffect of FCM being in default

How would your respensesresponse to questions 10 and 11-to-13-above change, if at all,

assuming that an insolvency proceeding described-in-assumption(g)-in-section-1, Part B-of

Schedule-1-of this-opinionabove has occurred with respect to the Clearing-MemberFCM
(notwithstanding that the Covered Base-Agreement and-CDA-may not provide for any events

of default in respect of the Clearing-MemberFCM) rather than or in addition to the Covered
Customer (for example, would this affect thethis ability of the Clearing-MemberFCM to
exerciseenforce its enforcementrights with-respect-to-the Eligiblesecurity interest in

Covered Collateral)?

Our response would not change in these circumstances.

Enforcement of Credit SuppertRights Under-the security in Covered Base Agreementand
CDA-by-the Clearing-MemberCollateral after the commencement of an insolvency

proceeding’in-Part Hl-of the-Instruction-Letter:

6312

In reaching this view, we place particular emphasis on the “subject to this section” wording in subsection (2).
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5 ¢ inaclal

Determination of competing priorities

How are competing priorities between creditors determined in New Zealand? What
conditions must be satisfied if the Clearing-MemberFCM’s security interest in each type of
Covered Collateral is to have priority over all other claims (secured or unsecured) of an
interest in the EligibleCovered Collateral-other-than-claims-ofa-DCO?

Conflict of laws

As discussed in our response to question 42, the PPSA’s conflict of laws rules specify the
circumstances in which New Zealand law governs the “validity, perfection, and the effect of
perfection or non-perfection” of a security interest. Accordingly, in matters of priority, these rules
would apply to the extent that priority depends upon perfection.
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perfection of a security interest in Covered Collateral), New York law would also govern issues of
priority to the extent that priority depends upon perfection. In other words, the rules in the PPSA for
resolving competing priorities between creditors would not apply in the context of the Covered
Collateral.
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However, aside from the PPSA, there are other New Zealand legislative regimes that might affect
competing priorities. We discuss these below.

Preferential creditors

Section 312(1) of the Companies Act requires the liquidator of a company to pay out of the assets
of the company, in the order of priority specified, the claims set out in Schedule 7 of that Act.”®

The principal claims set out in Schedule 7 relate to the liquidator’'s fees and expenses and certain
amounts owed to employees or to the Inland Revenue Department. Clause 2(1)(b)(i) of Schedule 7
states that these preferential claims have priority over the claims of any person under a security
interest over “all or any part of the company’s accounts receivable and inventory”.2'®* The intention

892 The terms “security interest”, “accounts receivable” and “inventory” have the meanings given to them in the PPSA.
There are exceptions to this priority position. However, they are not relevant for the circumstances that we are
considering.
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of this provision is to preserve the position under the pre-PPSA law, where claims in respect of
assets subject to a floating charge®''* ranked after preferential creditors.

We-conclude-in-Schedule4-thateashCash is an “account receivable” for the purposes of the PPSA-
However, and the FCM has a “security interest” over cash is-an-accountreceivable-of-the-Clearing
Member;-notthe-Covered CustomerCollateral.®?'® Therefore,cash-isnotsubjectto-clause-2(1 b))
ofAccordingly, Schedule 7 and—th&@leaﬁﬂg—MaﬂbeF&elmm—m—respeeLef—eas#webﬂd—netwould

seem to apply in these circumstances.

If Schedule 7 does apply, the FCM may be subjectable to thepriorclaim-ofrely on an amendment to
that schedule made in the Derivatives Margin Act to avoid losing priority to preferential creditors.
Clause 2(3A) of Schedule 7 provides that the preferential creditors do not have priority over the
holder of:

a security interest over accounts receivable, inventory, or both to the extent that that
security interest secures payment or performance of an obligation under or in
relation to a qualifying derivative and—

—

a

~

the counterparties to the derivative are—

(i) 2 qualifying counterparties; or

—

ii) a qualifying counterparty and an overseas person; and

—
(=)
-

before enforcement of the interest, the collateral is transferred or otherwise dealt with so as to
be in the possession or under the control of—

(i the enforcing counterparty; or

—

) another person (who is not the company that granted the security interest) on behalf of
the enforcing counterparty, under the terms of an arrangement evidenced in writing.

The key terms in this provision, which define its scope, are “collateral”, “qualifying derivative”,
“gqualifying counterparty”, “overseas person’, “possession”, and ‘ control . These terms are

discussed in detail in the response to question 14.

Tax payable to the Commissioner

Section 167(1) of the Tax Administration Act provides that PAYE withheld by an employer shall be
held in trust for the Crown and, in the liquidation of the employer, shall not form part of the estate in
liquidation. By contrast, subsection (2) provides that, if an employer has not dealt with the PAYE as
required by subsection (1) or the PAYE rules, the amount of tax owing ranks, in a liquidation, in the
ordinary way in accordance with Schedule 7 of the Companies Act (as outlined above).

On their face, these two subsections appear inconsistent. If withheld PAYE is indeed held on trust
by the employer for the Crown and does not form part of the employer’s estate in a liquidation (as
subsection (1) states), why would the Commissioner have a claim for the amount of the tax in a
liquidation (as subsection (2) states)? The Supreme Court has reconciled this inconsistency in
favour of the more specific subsection (2) overriding the more general subsection (1).816
Accordingly, the priority of the Commissioner’s claim would be determined in accordance with the
“preferential creditors” rules outlined above.

Designated-settlement-systems

Inventory and book debts (or accounts receivable) are the principal assets that were traditionally subject to a
floating charge. The concept of the floating charge became redundant once the PPSA came into force. This is
because the PPSA allows what is essentially a fixed security interest to be granted over present and after-acquired
property, even where that property is to be sold in the ordinary course of the debtor’s business.

8215 gee footnote 74Schedule 2.

Jennings Roadfreight Limited (in liq) v Commissioner of Inland Revenue [2014] NZSC 160.
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Life insurers

Section 116 of the Insurance (Prudential Supervision) Act 2010 (the IPS Act) specifies the order of
priority for the assets of a statutory fund of a life insurer in liquidation.

Section 116(4) gives policy holders priority over “other liabilities that are referable to the business of
[the statutory fund]”. Given that section 116 applies despite anything to the contrary in the
Companies Act,®*'" it is unclear whether this provision is intended to give policy holders priority over
both secured and unsecured general creditors of the statutory fund, or only the latter. However, this
is likely to be an academic issue given the general prohibition on life insurers mortgaging or
charging statutory fund assets.®®

16-Stay on enforcement rights

Would the Glearmg—MembeF&tht—teenfereeFCM’s enforcement of its secunty lnterest in

Agreemen&and—CDA—sueh—as—th&thHe—hqwdat&the—Ehg{bleany type of Covered

Collateral; be subject to any stay, moratorium or freeze or otherwise be affected by
commencement of the insolvency (that is, how does the institution of an insolvency

proceeding change your responsesresponse to questions-11-and-12question 10 above, if at
all)?

Yes, in certain circumstances.

The effect (if any) on the Clearing-MemberFCM's rights under the Covered Base-Agreement and
CBA-depends on the nature of the insolvency proceedings to which the Covered Customer is
subject. There are five insolvency regimes in New Zealand that could apply to the Covered
Customer.'® These are:

8417 section 116(12) of the IPS Act.
85
—Seefootnote 105

18

These insolvency regimes could apply in the insolvency of a company that acts as trustee of a trust fund, as well
as in the more typical scenario where the company is simply acting in its own right. However, where there is an
insolvent trustee, the application of these insolvency regimes will necessarily be different in some instances to
what is described below. Most notably, in a liquidation of a company that acts as trustee, the trust assets held by
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(a)  the liquidation regime set out in Part 16 of the Companies Act, which applies to companies
incorporated in New Zealand, bodies corporate incorporated outside New Zealand, and
“associations”® (discussed in (1) below);

(b)  the voluntary administration regime set out in Part 15A of the Companies Act, which applies
to companies incorporated in New Zealand and bodies corporate incorporated outside New
Zealand (discussed in (2) below);

(c) the statutory management regimes set out in:

(i) the Corporations (Investigation and Management) Act 1989 (the CIM Act), which
applies to any body of persons, whether incorporated or not, and whether incorporated
or established in New Zealand or elsewhere;®

(i)  the Reserve Bank of New Zealand Act 1989 (the Reserve Bank Act), which applies to
banks registered in New Zealand;!

(i)  the IPS Act, which applies to “licensed insurers”;?2 and

the Financial Market Infrastructures Act 2021 (the FMI Act),? which applies to the
operator of a “systemically important” designated financial market infrastructure

(FMI),24

_
<
-

the company will generally fall outside the scope of the liquidation provisions in the Companies Act.

By contrast, if the underlying trust fund (rather than the trustee) is insolvent, the insolvency regimes outlined below
would not apply. In that case, the insolvency of the trust fund would most likely be dealt with by way of
discretionary court orders. See, further, section 6.1 of our opinion to ISDA on close-out netting dated 30 August
2021 (as updated, the Netting Opinion).

Section 240B of the Companies Act gives the High Court jurisdiction to appoint a liquidator to an “association”.
Section 2 defines “association” as including:

a body corporate (other than a company, an overseas company, or a body corporate that may be put into
liquidation under or in accordance with the Act under which it is incorporated or registered);

The liquidation regime set out in Part 16 of the Companies Act applies in relation to the liquidation of an
“association”, subject to the modifications and exclusions set out in Schedule 11 of that Act.

In the context of the types of entity covered by this opinion, the Reserve Bank and a local authority would each be
an “association”.

Section 2(4) of the CIM Act provides that, where a body corporate incorporated outside New Zealand carries on
business or has assets in New Zealand, the statutory management rules apply in respect of that business or those
assets as if the business were carried on, or the assets were held, by a separate person.

Section 117(3) of the Reserve Bank Act provides that, where a registered bank that is declared to be subject to
statutory management is incorporated outside New Zealand, the statutory management rules apply to the
property, rights, assets, and liabilities relating to its New Zealand business.

Generally speaking, the IPS Act does not set out a bespoke comprehensive statutory regime for licensed insurers.
Rather, the IPS Act applies the provisions of the CIM Act to the statutory management of a licensed insurer.
Section 171 of the IPS Act provides that, where a licensed insurer that is declared to be subject to statutory
management is an overseas person, the statutory management rules apply to the property, rights, assets, and
liabilities relating to its New Zealand business.

The FMI Act received Royal assent on 10 May 2021. While parts of that Act are already in force, most of the
provisions discussed in this opinion are not. It is expected that the FMI Act will be in full force by the end of 2022
or early 2023.

The FMI Act will replace the existing regime in Part 5C of the Reserve Bank Act that regulates DSSs.

24 The FMI Act provides that “FMI”;

(a) means a multilateral system for the clearing, settling, or recording of any of the following:

(i) payments:

(i) personal property, or transactions involving personal property, within the financial system:
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(discussed in (3) below);

(d) the receivership regime set out in the Receiverships Act 1993 (discussed in (4) below); and

(e) the compromises regime set out in Parts 14 and 15 of the Companies Act, which applies to
compromises in respect of companies incorporated in New Zealand, or overseas companies
registered under the Companies Act (or, in the case of Part 15, “associations”), and their
creditors (discussed in (5) below).

An outline of the three most important insolvency regimes (liquidation, administration and statutory
management) is set out in section 6 of the Netting Opinion. We assume, in the discussion below,
that the rules of each insolvency regime would apply irrespective of the (foreign) governing law of
the Covered Agreement. This is on the basis that insolvency laws are mandatory laws of the forum.

(1) Liquidation

Liquidation is a distributive, rather than a rehabilitative, regime. The general scheme of the
liquidation provisions in the Companies Act is that secured creditors should be able to exercise their
rights independently of the liquidation of the insolvent company. The Clearing-MemberFCM'’s rights
under the Covered Base-Agreement-and-CBA should not be subject to any stay or freeze or, except
as outlined in our response to question 4715, otherwise be affected by the liquidation of the
Covered Customer.

(2) Administration

Administration is a more rehabilitative regime than liquidation. The administration regime is
intended to freeze a company’s financial position while the administrator and the creditors negotiate
the company’s future. In particular, section 239ABC of the Companies Act provides that:

Subject to subpart 10, a person must not, during the administration of a company, enforce?® a charge
over the property of the company, except-

(a) with the administrator’s written consent; or
(b) with the permission of the Court.

In this context, “charge” is defined to include:

(iii) other transactions within the financial system; and

(b) includes (without limitation) a system that is commonly regarded, within the financial system in

New Zealand or elsewhere, as a financial market infrastructure, including a financial market
infrastructure of any of the following types:

(i) a payment system:
(i) a central securities depository:

iii a securities settlement system:

(iv) a central counterparty:

(v) a trade repository:

(vi) a combination of 2 or more of the types of financial market infrastructure listed in
subparagraphs (i) to (v)

Section 92 of the FMI Act provides that, if the home jurisdiction of an operator under statutory management is not
New Zealand, that Act’s statutory management regime applies only to the operator’s property, rights, assets, and
liabilities relating to its New Zealand business or, if the operator has business undertakings unrelated to the FMI,

that part of its New Zealand business that relates to the FMI.

The term “enforce” is defined broadly in section 239ABK of the Companies Act to include assuming control of, or
exercising a right as secured creditor in relation to, the charged property.
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a right or interest in relation to property owned by a company, by virtue of which a creditor of the
company is entitled to claim payment in priority to [non-preferential unsecured creditors] ...

Section 239ABC will, therefore, apply if the Covered-Base Agreement-and-CDA creates a “charge”
under its governing law or if a court decides that the issue involves mandatory New Zealand law
and that, under New Zealand law, a “charge” is created.?®

Generic exception for secured creditors

However, the moratorium in this provision is expressed to be subject to subpart 10. Subpart 10
(more specifically, sections 239ABL and 239ABM) allows the enforcement of a charge over the
property of a company in administration where:

. a secured creditor having a charge over all, or substantially all, of the company’s property
begins enforcing® the charge no later than the 10" working day after the commencement of
the administration; or

. any secured creditor has begun enforcing its charge prior to the commencement of the
administration. However, in this case, the administrator may apply to the court for an order
restraining the secured creditor’s actions. Any such order granted must adequately protect
the secured creditor’s interests.

Accordingly, where this moratorium applies, the Clearing-MemberFCM will be unable to exercise its
secured creditor rights unless it qualifies under one of the two exemptions. In practice, it is unlikely

that the Clearing-MemberFCM would have a charge over all- (or substantially all-) assets security
overof the Covered Customer. Assuming it does not, the Clearing-MemberFCM'’s only protection

would be if it were able to begin enforcement prior to the commencement of administration.
Obtaining prompt notice of an impending administration would, of course, then be crucial.

Exception for secured creditors in respect of qualifying derivatives

The Derivatives Margin Act inserted a new section 239ABMA into the Companies Act. The effect of
this new provision is to provide an exception to the moratorium in section 239ABC where collateral
secures “qualifying derivatives”, and certain other conditions are met. Section 239ABMA provides
that:

Nothing in sections 239ABC, 239ABD, 239ABE, and 239ABG limits or prevents any person
referred to in subsection (2) from enforcing a security interest over collateral to the extent that
the security interest secures payment or performance of an obligation under or in relation to a
qualifying derivative if—

—
=N
~

—

a) the counterparties to the derivative are—

(i) 2 qualifying counterparties; or

(ii) a qualifying counterparty and an overseas person; and

The concept of a “charge” under the Companies Act is to be interpreted in the light of the “security interest”

definition in the PPSA: Dunphy v Sleepyhead Manufacturing Co Ltd [2007] NZCA 241,  37.
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before enforcement, the collateral is transferred or otherwise dealt with?” so as to be in
the possession or under the control of—

—
(=)
-

(i) the secured creditor; or

@ another person (who is not the company that granted the security interest) on
o behalf of the secured creditor, under the terms of an arrangement evidenced in

writing.

The persons are—

S

the secured creditor:

—

a

~

(b

a receiver or person appointed as mentioned in paragraph (a), (b), or (d) of the
definition of enforce in section 239ABK as that definition applies in relation to the
security interest, or any of the security interests (even if appointed after the decision

period).

~

The scope of this exception derives from the following key terms it uses: “collateral’, “qualifying
derivative”, “qualifying counterparty’, “overseas person”, “possession”, and “control”. These terms
take their meaning from section 122A of the Reserve Bank Act. We consider each of these defined

terms in turn below.

o “Collateral”

collateral means any 1 or more of the following:

(a) a financial product:
(b) gold, silver, or platinum:
(c) a document of title, a chattel paper, an investment security, money, a negotiable instrument, or

an intangible (with terms and expressions used in this paragraph having the same meanings
as in section 16(1) of the [PPSA]):

if a person (an intermediary) maintains an account to which interests in property, or rights to
payment or delivery of property, of a kind specified in any of paragraphs (a) to (c) may be
credited or debited, the rights of a person in whose name the intermediary maintains the
account, to the extent that those rights relate to the interests in that property or the rights to
payment or delivery of that property:28

—
o
-

(e) the proceeds of property of a kind specified in any of paragraphs (a) to (d)

Covered Collateral would be “collateral” for the purposes of this definition.

“Qualifying derivative”

qualifying derivative, in relation to enforcing a security interest over collateral,

2r The requirement for collateral to be “transferred or otherwise dealt with” so as to confer possession or control

(which is borrowed from section 14A(1)(b) of the Payment Systems and Netting Act 1998 (Cth) (the PSNA)) is, at

best, unnecessary and, at worst, problematic.

It remains to be seen how the New Zealand courts will interpret the words “transferred or otherwise dealt with”. It
is possible that the courts may take a pragmatic view and read down those words so that, in effect, this
requirement is satisfied simply by virtue of the secured creditor having possession or control of the collateral.

28 Collateral of this kind is referred to as intermediated collateral.
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means a derivative?® to which both of the following apply:

the derivative is subject to—

O

(i) a netting agreement to which sections 310A to 3100 of the Companies Act 1993 or
- sections 255 to 263 of the Insolvency Act 2006 apply; or

—

) netting under the rules of a designated settlement system; and

(b) the enforcing counterparty’s interest in the collateral is evidenced in writing

A derivative entered into under a Covered Agreement would be a “qualifying derivative” for
the purposes of this definition if the Covered Agreement is a “netting agreement” to which
sections 310A-O of the Companies Act applies.>* The Companies Act’s definition of “netting
agreement” is discussed in section 7 of the Netting Opinion. As we have not reviewed any
particular Covered Agreement, we cannot express a definitive view on whether it might
constitute a “netting agreement” for this purpose. However, based on our understanding of
the form and substance of a typical Covered Agreement, we expect it is likely such an
agreement would constitute a “netting agreement”.

At one stage, the Derivatives Margin Bill proposed that its amendments would only apply to
“qualifying derivatives” entered into on or after the commencement date of the Act.®!
However, the position changed in response to strong opposition to the dual regime this would
have created. Consequently, the Derivatives Margin Act states that its amendments apply to:

—

a) a qualifying derivative entered into before the commencement of this clause if, on that
- commencement, any obligations remain under or in relation to the derivative (whether the
obligations are contingent or otherwise); and

—

b) a qualifying derivative entered into on or after the commencement of this clause.

The effect of this change is to prevent a distinction being drawn between the treatment of
pre- and post-commencement date Covered Contracts.

A “derivative” for this purpose means a derivative within the meaning of section 8(4) of the Financial Markets

Conduct Act 2013 (the FMC Act) (but disregarding any declaration referred to in section 8(5)(b) of that Act). The
effect of those words in parentheses is that designations, such as that made under the Financial Markets Conduct
(Forward Foreign Exchange Contracts) Designation Notice 2017, are to be ignored in construing the term
“derivative”.

The issue of whether each type of Covered Contract falls within the FMC Act’s definition of “derivative” is beyond
the scope of this opinion. However, where Covered Collateral secures Covered Contracts some of which are
“qualifying derivatives” and others of which are not, the FCM should be able to rely on this exception to the
administration moratorium and exercise its secured creditor rights in order to recover the amount owing in relation
to those “qualifying derivatives” (but no more). That is, the FCM’s position is not tainted by the fact that Covered
Contracts that are not “qualifying derivatives” may be secured by the same Covered Collateral. The use of the
words “to the extent that” in section 239ABMA(1) supports that conclusion.

The Companies Act’s definition of “netting agreement” is discussed in section 7 of the Netting Opinion. As we

31

have not reviewed any particular Covered Agreement, we cannot express a definitive view on whether it might
constitute a “netting agreement” for this purpose.

The commencement date of Part 1 of the Derivatives Margin Act was 31 August 2019.
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“Qualifying counterparty”

qualifying counterparty means—

(a a registered bank; or

ety

the Accident Compensation Corporation (as continued by section 259 of the Accident
Compensation Act 2001); or

—
=

the Guardians of New Zealand Superannuation established under section 48 of the New
Zealand Superannuation and Retirement Income Act 2001; or

—
)
N

a specified operator [of a DSS]; or

—
o
=

—
-~

any prescribed entity; or

any other entity of a prescribed class®?

—
—
=

“Overseas person”

overseas person means—

(a) a natural person who is not ordinarily resident in New Zealand; or

—

b) an entity (within the meaning of section 6(1) of the [FMC Act])*® that is incorporated or
established outside New Zealand

An FCM would likely be an “overseas person” for this purpose.

“Possession”

possession includes possession within the meaning of section 18 of the [PPSA] (subject to section
122B and regulations made under section 173(1)(fc) and (fd))3*

“Control”

There are no prescribed entities or prescribed classes as at the date of this opinion.

33

“Entity” is defined in the FMC Act as meaning any of the following:

(a) company or other body corporate;

(b) a corporation sole;

(c) in the case of a trust that has:
(i) only one trustee, the trustee acting in his, her, or its capacity as trustee; and
(ii) more than one ftrustee, the trustees acting jointly in their capacity as trustees; and

(d) an unincorporated body (including a partnership).

Section 122B is summarised below in the discussion of “control”. There are no regulations made under section

173(1)(fc) or (fd) of the Reserve Bank Act as at the date of this opinion.
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Section 122B of the Reserve Bank Act provides an extensive list of circumstances that do,
and those that do not, constitute “possession” or “control”.?®> A summary of that provision is
as follows:

(a

~

Collateral must be taken not to be in the possession or under the control of the
enforcing counterparty if, under the security interest, the grantor is free to deal with the
collateral in the ordinary course of business until the enforcing counterparty’s interest
in the collateral becomes fixed and enforceable. This applies even if the enforcing
counterparty’s interest in the collateral becomes fixed and enforceable before the
enforcement of the security interest over that collateral.

—~
O
-~

Intermediated collateral must be taken to be in the possession of the enforcing
counterparty if that counterparty is the person in whose name the intermediary
maintains the account.

‘
~

Intermediated collateral must be taken to be under the control of the enforcing
counterparty if:

@ the intermediary is not the grantor (but may be the enforcing counterparty or
o another person);

—
~

there is an agreement in force between the intermediary and one or more other
persons, one of which is the enforcing counterparty or the grantor; and

the agreement has one or more of the following effects:

‘ ‘
~

(A) the person in whose name the intermediary maintains the account is not
able to transfer or otherwise deal with the collateral;

(B) the intermediary must not comply with instructions given by the grantor in
relation to the collateral without seeking the consent of the enforcing
counterparty (or a person who has agreed to act on the instructions of the
enforcing counterparty); or

G

the intermediary must comply, or must comply in one or more specified
circumstances, with instructions (including instructions to debit the
account) given by the enforcing counterparty in relation to the collateral
without seeking the consent of the grantor (or any person who has agreed
to act on the instructions of the grantor).

—~
o
-

The fact that a grantor retains a right of one or more of the following kinds does not
mean there is no “possession” or “control”:

—
~

a right to receive and withdraw income in relation to the collateral;

—
~

a right to receive notices in relation to the collateral;

—
~

a right to vote in relation to the collateral;

_
<
-

a right to substitute other collateral that the parties agree is of equivalent value
for the collateral;

35 It is likely that, in considering the interpretation of section 122B, a New Zealand court would have regard to the

approach taken in similar provisions in the FCD, The Financial Collateral Arrangements (No. 2) Regulations 2003
(UK), and the PSNA (including its Explanatory Memorandum — see, in particular, § 1.142 - 1.157). See also
Yeowart and Parsons, The Law of Financial Collateral (2016), chapter 8, and the Financial Markets Law
Committee paper entitled Issue 1: Collateral Directive — Analysis of uncertainty regarding the meaning of
‘possession or ... control’ and ‘excess financial collateral’ under the Financial Collateral Arrangements (No. 2)
Requlations 2003, dated December 2012.
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(v) aright to withdraw excess collateral; or

—

vi) aright to determine the value of collateral.

Under section 239ABMA(1)(b), either “possession” or “control” is required. Given that
Covered Collateral is not capable of “possession” within the PPSA meaning of the term, the
rules in the Reserve Bank Act relating to the possession® and control of collateral (see (b)
and (c) above) are crucial in that case. Whether an FCM has such possession or control in
relation to Covered Collateral would depend on the terms of the particular Covered
Agreement and the practice of the parties.

Effect of deed of company arrangement

Section 239ACT(2) provides that, where a deed of company arrangement has been entered into in
relation to a company in administration, this does not prevent a secured creditor from enforcing its
charge, except so far as:

{a)y-(a) the deed provides otherwise in relation to a secured creditor who voted in favour of the
resolution to execute that deed; or

{b)-(b) the Court orders otherwise under section 239ACV(1)(a).
(3) Statutory management

Like administration, statutory management is a more rehabilitative regime. In broad terms, making
a party subject to statutory management in New Zealand creates a moratorium in relation to that
party’s affairs.#”3” The statutory management moratorium provides that no person may, among
other things:

(d) Enter into possession, sell, or appoint a receiver of the property of that corporation, or property
in respect of which the corporation has an equity of redemption: [or]

(e) Exercise or continue any power or rights under, or in pursuance of, any mortgage, charge,
debenture, instrument or other security over the property of the corporation:

Accordingly, if, under the governing law of thea Covered Base-Agreement-and-CBA, the Covered
Collateral remains “the property of’ the Covered Customer,® the statutory moratorium prohibits the
exercise by the Clearing-MemberFCM of its secured creditor rights. However, there are twofour
points to note here.

° First, and most importantly, the Derivatives Margin Act created a new exception to this
moratorium.*® As with the exception to the administration moratorium discussed above, the
exception to the statutory management moratorium applies where collateral secures
“qualifying derivatives” and certain other conditions are met. Section 42(10) of the CIM Act

provides that:

These rules build on the PPSA definition of “possession” by providing that, for the specific purposes of these
provisions in the Reserve Bank Act, a person may have possession of cash Covered Collateral.

Section 42 of the CIM Act. The equivalent provision in the Reserve Bank Act is section 122.

fi Section 42(10) of the CIM Act. The equivalent provision in the Reserve Bank Act is section 122(9A).
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Nothing in subsection (1) limits or prevents the exercise of any rights to enforce a security
interest over collateral to the extent that the security interest secures payment or performance
of an obligation under or in relation to a qualifying derivative if—

—

a) the counterparties to the derivative are—

(i) 2 qualifying counterparties; or

(ii) a qualifying counterparty and an overseas person; and

before the exercise of the rights, the collateral is transferred or otherwise dealt with so
as to be in the possession or under the control of—

—
(=)
-

the enforcing counterparty; or

—
=

another person (who is not the corporation that granted the security interest) on
behalf of the enforcing counterparty, under the terms of an arrangement
evidenced in writing.

—
=

The key defined terms used in section 42(10) have the same meaning as set out above in
the discussion of the exception to the administration moratorium.

The equivalent exception in the Reserve Bank Act (section 122(9A)) is almost identical to
section 42(10) of the CIM Act, other than in one significant respect. The Reserve Bank Act
exception is more limited in its scope; it only permits enforcement rights to be exercised after
the “specified time”. The “specified time” is the close of the day after the date on which the
statutory management commenced (the default time), or any earlier or later time specified
by the Reserve Bank in a notice issued before the default time. The Reserve Bank may only
specify a later time (i.e., extend the temporary moratorium) where it is satisfied of certain
matters. These matters include that the registered bank in statutory management can meet,
when they become due and payable, its liabilities under its netting agreements and its
liabilities in respect of security interests securing “qualifying derivatives”.

Secondly, if the Covered Customer is the operator of a “systemically important” designated
FMI and is in statutory management under the FMI Act, section 125(2) of that Act provides
that the resulting moratorium does not limit or prevent the exercise of a right to which section
42(1)(d) or (e) applies (as to which, see above) if the right is triggered by the statutory
management and is exercised after the default time or an earlier or later time specified by the
relevant regulator in a notice issued before the default time.*°

Accordingly, in those circumstances, and in the absence of a contrary notice from the
regulator, the FCM would be able to exercise its secured creditor rights on the second day
after the commencement of the Covered Customer’s statutory management.*°

Section 126 of the FMI Act sets out the matters in respect of which the regulator must be satisfied before it can

specify a time that is /ater than the default time. These matters are that:

(a) [the operator (A)] is able to meet all of its liabilities under the rules of the FMI; and
(b) either—
(i) A complies with the minimum capital requirements (if any) set by a standard issued under

section 31; or

E

there are satisfactory arrangements in place to ensure that A meets all of its liabilities
referred to in paragraph (a) as and when those liabilities become due and payable and
those arrangements will remain in place until A complies with the requirements referred to
in subparagraph (i) or the statutory management is terminated, whichever occurs first.

In this respect, the FCM might be in a slightly worse position if a Covered Customer that is an operator of a

designated FMI were put into statutory management under the FMI Act (as discussed in this second point) than if

it were put into statutory management under the CIM Act (as discussed in the first point above). That letter

scenario is possible, but unlikely. The Financial Markets Authority is required to obtain the consent of the Reserve

Bank before making a recommendation that would lead to an operator of a designated FMI being subject to
statutory management: section 38(6) of the FMI Act.
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° Thirdly, while the statutory moratorium also generally prohibits the exercise of rights of set-off

against the corporation in statutory management, there is an exception for rights of set-off
provided for in a “netting agreement” (such-as-thewhich a Covered Base-Agreement and
GDAmay be, although see footnote 30).#' Furthermore, section 42(7)(b)(ii) of the CIM Act®¥?
provides that the moratorium referred to above does not prevent:

The taking of an account, in accordance with the netting agreement, of all money due between
the parties to the netting agreement in respect of transactions affected by the termination;

The Clearing-MemberFCM could argue that this allows it to exercise its contractual right to
set off the value of the Covered Collateral against the Covered Customer’s indebtedness
(assuming the Covered Agreement confers such a right).

° SecondlyFourthly, it may be difficult for the statutory manager (or an administrator) of the
Covered Customer, in practice, to enforce a moratorium where the collateral is located
offshore and where (as here) the security agreement is governed by foreign (i.e., non-New
Zealand) law.

(4) Receivership

A receiver, manager or receiver and manager of a New Zealand company’s affairs may be
appointed either by the terms of a contract (typically, a contract granting a security interest) or by a
court. In either case, the Receiverships Act applies. A receiver is generally appointed to manage
all or substantially all of the company’s affairs.

The options available to a receiver include:

(a) _ selling the assets of the company in respect of which the receiver is appointed; or

(b) continuing to run the business of the company as a going concern; or

(c) putting the company into liquidation.

(5) Compromises

The Companies Act contains a statutory procedure by which a company may enter into a
compromise with its creditors. A “compromise” is defined in section 227 of the Companies Act to
include:

a compromise —

(a) Cancelling all or part of a debt of the company; or

(b) Varying the rights of its creditors or the terms of a debt; or

(c) Relating to an alteration of a company’s constitution that affects the likelihood of the company
being able to pay a debt:

A compromise proposal may be initiated by the board of directors of the company, a receiver, a

liquidator or, with the leave of the court, any creditor or shareholder of the company where any of
those persons has reason to believe that the company is or will be unable to pay its debts.*® Also,
the court may, under section 236 of the Companies Act, on the application of the company or any

New Zealand’s netting legislation, and its effect on the liquidation, administration and statutory management
regimes, is discussed in detail in the Netting Opinion.

892 The equivalent provision in the Reserve Bank Act is section 122(7)(b)(ii).
fi Section 228(1) of the Companies Act.
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shareholder or creditor of the company, order that a compromise is binding on the company and on
such other persons as the court specifies.

Except in the case of a compromise ordered by the court, the party proposing the compromise must
give to each known “creditor” of the company, the company itself, any receiver or liquidator and
deliver to the Registrar of Companies for registration, the following documents:

(a) notice in accordance with the requirements in the Companies Act stating that a meeting of
creditors is to be held;

(b) a statement setting out, among other things, the terms of the proposed compromise and
explaining that the proposed compromise and any amendment to it at a meeting of creditors
will be binding on all creditors if approved in accordance with the Companies Act; and

(c) a list of creditors known to the proponent who would be affected by the proposed
compromise, together with amounts owing or estimated to be owing to each of them and
their voting rights at the meeting of creditors.

A compromise only becomes binding if a majority in number representing at least 75% in value of
the creditors, or a class of creditors, voting on the matter votes in favour of the compromise. A
compromise is binding on the company and on all creditors to whom notice of the proposal is given.

In our experience, compromises are rarely entered into in respect of counterparties that are
significant participants in the derivatives markets. And, even if a Covered Customer were to enter
into a compromise with its creditors, it is likely the FCM would be able to enforce its rights in respect
of the Covered Collateral before becoming bound by that compromise (although this might not be
the case if the compromise were court-ordered).

417-Clawback

Will the Covered Customer (or its administrator, provisional liquidator, conservator,
receiver, trustee, custodian or other similar official) be able to recover any transfers of
Covered Collateral consisting of cash or securities made to the Clearing-MemberFCM during
a certain “suspect period” preceding the date of the insolvency as a result of such a transfer
constituting a “preference,” fraudulent transfer or transaction at an undervalue (however
called and whether or not fraudulent) in favour of the Clearing-MemberFCM or on any other
bas:s’? If so, how Iong before the lnsolvency does thls suspect period begln? #ﬁsue#a

greate#valu&than—theassets—ft—ls—replaemgLWould the postlng of addltlonal ﬁvaﬁa#en

margin” (an-amountthatreflects-a change-in-the mark-to-marketvaluewhich could be
required when an Account’s net liquidating equity has fallen below the required margin level
for the Account due to trading losses in respect of one or more Covered Transactions)
during the suspect period be subject to avoidance, either because the Covered Collateral
was considered to relate to an antecedent or pre-existing obligation or for some other
reason?

Of the threefive insolvency regimes considered in our response to question 4614, the only one that
provides for transactions to be challenged during “suspect periods” is the liquidation regime.%%44
However, there is a pI’OVISIon in the statutory management legislation that has a similar effect,
although it is not linked to a “suspect period”. In addition, the Property Law Act 2007-sets out rules
that enable a court to order that property acquired or received under or through certain ‘prejudicial
dispositions’ made by a debtor be restored for the benefit of creditors.

ggﬁ However, three of the provisions referred to below from the Companies Act liquidation regime (sections 292, 293
and 297) also apply to a corporation that is subject to statutory management: section 55(1) of the CIM Act (applied
to the statutory management of an operator of a systemically important FMI by virtue of section 122(1) of the FMI
Act) and section 139(1) of the Reserve Bank Act.
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We discuss each of these below.

If the liquidator or statutory manager of the Covered Customer is successful in challenging a
transaction, he or she may still face the practical difficulty of enforcing the relevant court order if the
Covered Collateral is located outside New Zealand.

(1) Liquidation

There are two provisions in the Companies Act under which a liquidator could challenge the
creation-of-a-security-interest-overtransfer of securities or cash Covered Collateral under thea
Covered Base-Agreement-and-CDA. These are section 292 (insolvent transaction voidable) and
section 297 (transactions at undervalue). A third provision could be added if transfers-underthea
Covered Base-Agreement and-CDA createcreates a “charge” under its governing law: section 293
(voidable charges). Where a “charge” is created, section 305 prescribes the rights and duties of
the secured party. Each of these provisions is considered below.

Section 292 (insolvent transactions voidable)
Section 292(1) provides that a transaction by a company is voidable by its liquidator if the
transaction is an “insolvent transaction” that is entered into within the “specifiedrestricted period”
(two-yearssix months prior to the commencement of the liquidation).
“Insolvent transaction” is defined to mean:

a transaction®*“% by a company that —

(a) is entered into at a time when the company is unable to pay its due debts; and

(b) enables another person to receive more towards satisfaction of a debt owed by the company
than the person would receive, or would be likely to receive, in the company’s liquidation.

There is a reversed onus provision in section 292(4A), which states that, unless the contrary is
proved, a transaction that took place within the restricted period-efsix-meonths-priorto-the liquidation
is presumed to have been made at a time when the company was unable to pay its debts.

Section 292(4B) sets out the so-called “running account” exception, which provides that:

Where —

—

a

~

{a)-a transaction is, for commercial purposes, an integral part of a continuing business
relationship (for example, a running account) between a company and a creditor of the
company (including a relationship to which other persons are parties); and

(b) {b}in the course of the relationship, the level of the company’s net indebtedness to the creditor
is increased and reduced from time to time as the result of a series of transactions forming part
of the relationship;

(c) subsections (e1)-subsestion and (1A) applies(as relevant) apply in relation to all the
transactions forming part of the relationship as if they together constituted a single transaction;
and

—
o
-

{e)the transaction referred to in paragraph (a) may only be taken to be an insolvent transaction
voidable by the liquidator if the effect of applying subsection (1) or (1A) in accordance with
paragraph (c) is that the single transaction referred to in paragraph (c) is taken to be an
insolvent transaction voidable by the liquidator.

9145 A “transaction” is defined to include a conveyance or transfer of property by the company in liquidation or the

creation of a charge over that property.
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The effect of this exception is to treat all transactions that make up a continuing business
relationship as one single transaction. A transaction within that business relationship may only be
set aside under section 292 if the deemed single transaction (i.e., the overall position) is itself an
insolvent transaction.

Assuming that the requirements of the following provisions were met:
. section 292(1)(b) (Collateral transferred within fwe-yearssix months of the liquidation); and

. section 292(2)(a) (Collateral transferred at a time when the company was unable to pay its
due debts),

then the Clearing-MemberFCM would need either:

. to negate section 292(2)(b) (Clearing-MemberFCM must receive more towards satisfaction of
a debt than in the liquidation);®%*¢ or

. to rely on the “running account” exception.

In our view, it is unlikely that the Clearing-MemberFCM could successfully negate section 292(2)(b).
This is because the effect (in economic terms) of a transfer of securities or cash Covered Collateral
under thea Covered-Base Agreement-and-CDA is to convert the Clearing-MemberFCM from an
unsecured creditor to a secured creditor, thereby increasing its recovery.*4’

Whether the “running account” exception is available is a question of fact in each case.

Even if all the requirements of section 292(1) were satisfied, the Clearing-MemberFCM could still
avoid a transfer of securities or cash Covered Collateral being set aside by the liquidator of the
Covered Customer. Section 296(3) of the Companies Act states that:

A court must not order the recovery of property of a company (or its equivalent value) by a liquidator,
whether under this Act, any other enactment, or in law or in equity, if the person from whom recovery
is sought (A) proves that when A received the property —

(a) A acted in good faith; and

(b) a reasonable person in A’s position would not have suspected, and A did not have reasonable
grounds for suspecting, that the company was, or would become, insolvent; and

(c) A gave value for the property or altered A’s position in the reasonably held belief that the
transfer of the property to A was valid and would not be set aside.

The Clearing-MemberFCM has the onus of proof to establish that all the elements of section 296(3)
are satisfied.®*8 In this regard:

(a) the good faith element is likely to be established if the Clearing-MemberFCM had no
knowledge of the financial position of the Covered Customer at the time the transfer of cash

or securities Covered Collateral was made and, consequently, honestly believed that it was
not gaining a preference;

9246 The extent of any preference is to be measured against what creditors would receive in the actual liquidation, not

what they would have received in a hypothetical liquidation occurring at the time of the transaction. In addition, it
is not necessary for a liquidator to prove that the general body of creditors of the company had been
disadvantaged by the impugned transaction: Levin v Market Square Trust [2007] 3 NZLR 391 (CA).

93—2: See, for example, Reynolds v James [2012] NZHC 2132.

9448 In re Holm (a bankrupt) [1974] 2 NZLR 455 (SC)._For a discussion of the section 296(3) defence, and its
equivalent provision in the Property Law Act — section 349(1) (outlined in (3) below), see Mcintosh v Fisk [2017]
NZSC 78.
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(b)  whether there were reasonable grounds to suspect the Covered Customer’s insolvency is
likely to be purely a question of fact; and

(c) in the context of the two alternatives in paragraph (c), the Clearing-MemberFCM should be
regarded as giving value for the transfer (see the discussion on this point below in the context
of section 297).9%49

The principles outlined above should apply not only to an initial transfer of cash or securities
Covered Collateral but also to:

than—th&@e%teaal—ﬁ—replaees}—and{-b)— the prOV|S|on of addltlonal ivaﬂat\ten
margin“cash or securities Covered Collateral to maintain the required eredit-support

amountinrespectof Covered Transactions-net liquidating equity (that wereis, in
existence-before-the provision-of the-additional-variation-margincommercial parlance,

“top-up collateral”).

Section 297 (transactions at undervalue)
Section 297 of the Companies Act provides that:

(1) Under subsection (2) the liquidator may recover from a person (X) the amount C in the formula
A—-B =C, where —

(a) A is the value that X received from a company under a transaction to which the
company was or is a party; and

(b) B is the value (if any) that the company received from X under the transaction.

(2) The liquidator may recover the difference in value (that is, C in the formula in subsection (1))
from X if —

(a) the company entered into the transaction within the [period of two years prior to the
commencement of the liquidation]; and

(b) either —

(i) the company was unable to pay its due debts when it entered into the
transaction; or

(i) the company became unable to pay its due debts as a result of entering into the
transaction.

“Transaction” has the same meaning as in section 292(3) and, therefore, includes a conveyance or
transfer of property by the company in liquidation or the creation of a charge over that property.
Each transfer of cash or securities Covered Collateral would, therefore, be a “transaction”.

Section 297(1) is difficult to construe in the context of a transfer of cash or securities Covered
Collateral under thea Covered Base-Agreement-and-CBA. This is because, in terms of paragraph
(b), there is no explicit consideration received by the Covered Customer in return for that transfer.
There are two possible interpretations.

The first interpretation is that consideration, in the context of thea Covered Base-Agreement-and
CBA, should be looked at on a transfer-by-transfer basis. There must be separate and identifiable

954:9 In Allied Concrete Limited v Meltzer [2015] NZSC 7, the Supreme Court held that original value given by a creditor,
prior to the impugned transaction, would be sufficient provided that the value was real and substantial.
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consideration provided to the Covered Customer at the time of each transfer of Covered Collateral.
This interpretation makes transfers of Covered Collateral under thea Covered Base-Agreement-and
CBA vulnerable to challenge under section 297(1) (assuming that the other requirements of section
297 are met). In particular, the fact that transfers of Covered Collateral typically occur after the
underlying Covered TransactionsContracts are entered into makes it easier to argue that the
Covered Customer is receiving little benefit in return. A liquidator taking this interpretation to its
extreme could argue that the Clearing-MemberFCM had not in fact provided any consideration for a
transfer of Covered Collateral. Therefore, the liquidator should be entitled to recover the full value
of the Covered Collateral.

The second interpretation is that consideration, in the context of thea Covered Base-Agreement-and
CDBA, should be viewed not on a transfer-by-transfer basis but on the basis of the entire set of
related transactions. These related transactions would include the initial entry into the Covered
Base Agreement-and-CDA, as well as the underlying Covered FransactionsContracts secured by
the Covered Collateral transferred. Under this interpretation, consideration is provided by the
GleanngMemberFCM for transfers of Covered Collateral (but prior to the transfer and not
simultaneously with it). The consideration is the Clearing-MemberFCM'’s contractual promises
embodied in the documentation for these related transactions.

The second interpretation is, in our view, the better approach. It is consistent with the principal aim
of section 297, which is to avoid the assets of a company being depleted through its entry into
transactions other than on commercial terms. That is, the assets of the Covered Customer cannot
be depleted by a transfer of Covered Collateral if the Covered Collateral can only be applied to the
extent of the Covered Customer’s obligations to the FCM, and excess Covered Collateral must be
returned.®%°

Section 293 (voidable charges)
Section 293 of the Companies Act provides that:
(1) A charge over any property or undertaking of a company is voidable by the liquidator if —

(a) the charge was given within the {restricted period [i.e., the period of two-yearssix
months prior to the commencement of the liquidation]; and

(b) immediately after the charge was given, the company was unable to pay its due debts.

(1A) [Subsection (1) does not apply-if] to a charge that —

(a) the-charge-secures money actually advanced or paid, or the actual price or value of
property sold or supplied to the company, or any other valuable consideration given in
good faith by the grantee of the charge at the time of, or at any time after, the giving of
the charge; or

(b) the-eharge-is in substitution for a charge that ... was given before the specifiedrestricted
period-:

Section 293 will only apply if the Covered-Base Agreement-and-CDBA creates a “charge” under its
governing law. The definition of the term “charge” is set out in our response to question 4614,
under the heading “Administration”.

There is a reversed onus provision in section 293(2), similar to that in section 292(4A) (discussed
above). Section 293(2) states that, unless the contrary is proved, a company giving a charge within

the restricted period-ef-six-meonths-before-the-commencement-ofiisliquidation is presumed to have

been unable to pay its due debts immediately after giving the charge.

950 Re M C Bacon Limited [1990] BCLC 324 (Ch D).
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If section 293 were applicable, the Clearing-MemberFCM would most likely seek to rely on the
exception in section 293(1A)(a) to avoid the charge being set aside. In our view, the Clearing
MemberFCM would have a good case to the extent that the Collateral secures indebtedness to the
FCM under the Covered Fransactions-entered-intoAgreement incurred on or after the date on which
the Covered Base-Agreement-and-CBA was entered into. Its argument would be that the charge
“secures...other valuable consideration given in good faith by the grantee of the charge at the time
of, or at any time after, the giving of the charge”. The “valuable consideration” in this case would be
the contractual rights embodied in the TransactionsCovered Customer’s Covered Contracts.

However, the Covered-Base Agreement-and-CBA could be set aside to the extent it purports to
secure Covered-Transactions-entered-into-prierindebtedness to the Covered-BaseFCM under the
Covered Agreement and-CDA-being-executedincurred prior to date of its execution.®”! In that
case, the Clearing-MemberFCM could still avoid the Covered Base-Agreement-and-CBA being set
aside by proving to the court that section 296(3) is applicable.%%?

Section 305 (rights and duties of secured creditors)

If thea Covered Base-Agreement-and-CBA creates a “charge” under its governing law, the Clearing
MemberFCM will be a “secured creditor” for the purposes of the Companies Act. Section 305
permits a secured creditor to realise the property of the company in liquidation and apply the sale
proceeds in reduction of the indebtedness due to it. Section 305 also allows a secured creditor to
value the property subject to the security interest, as opposed to selling it, and to claim in the
liquidation as an unsecured creditor for the balance due. This second procedure is subject to a
number of additional requirements (for example, the valuation may be rejected by the liquidator).
For that reason, the second procedure is less likely to be used by a person in the Clearing
MemberFCM’s position than the first.

(2)  Statutory management
Section 54(1) of the CIM Act*®® provides that:
In any case where, whether before or after the passing of this Act, -

(a) Any property has been acquired by a person in circumstances which cause it to be just and
equitable that that person should hold it upon trust for any corporation that has been declared
to be subject to statutory management; or

(b) Any property has been improperly disposed of, whether or not the property has become
subject to a trust, -

the Court may, if it thinks fit, make an order —
(c) That the property be transferred or delivered to the statutory manager:

(d) That any person who acquired or received the property, or his or her administrator, shall pay to
the statutory manager a sum not exceeding the value of that property.

51 See Re C & D Webster Ltd (in liquidation) [1995] 3 NZLR 590 (HC). That said, the New Zealand courts have
typically adopted a liberal interpretation of the phrase “at the time of’. Charges granted a number of weeks after
consideration was given by the grantee have been held to be granted “at the time of” the giving of that
consideration. What is important is that, at the outset (i.e., when the-Covered Transaction is entered into), there is
a promise to grant security.

9852

Section 296(3) is discussed above in the context of section 292 (insolvent transaction voidable).

9_Section-293(1ANb)-and(3).
4995:3 The equivalent provision in the Reserve Bank Act is section 138(1).
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(our emphasis)

There is no definition of “property” in the CIM Act. However, it has been held that “property” in this
context includes both money and bank deposits.***** On that basis, “property” could apply to both
cash and securities Covered Collateral.

It is a question of fact in each case whether the “just and equitable” test in paragraph (a), or the
“improperly disposed of” test in paragraph (b), has been satisfied. A lack of judicial authority on
point makes it difficult to identify any guidelines as to when section 54(1) may be applicable. Those
cases that have considered section 54 tend to involve clear cut situations where it would be difficult
to argue against the court making an order. However, if section 54(1) did apply in the
circumstances we are considering, it is likely that the exception set out in section 54(3) would be
available to the Clearing-MemberFCM. That provision states that:

No order made pursuant to this section shall deprive any other person of any estate or interest in the
property if the estate or interest was acquired in good faith and for valuable consideration.*%2%

(3) Property Law Act

Section 346 of the Property Law Act states that subpart 6 of Part 6 of that Act applies to
dispositions*®*% of property made:

. by a debtor who:

> was insolvent at the time, or became insolvent as a result, of making the disposition; or

> was engaged, or was about to engage, in a business or transaction for which its
remaining assets were, given the nature of the business or transaction, unreasonably
small; or

> intended to incur, or believed, or reasonably should have believed, that it would incur,
debts beyond its ability to pay; and

. with intent to prejudice a creditor, or by way of gift, or without receiving reasonably equivalent
value in exchange.

A liquidator or a creditor that has been prejudiced by such a disposition can apply to the court for an
order that either vests the relevant property in, or requires the recipient of the property to pay
reasonable compensation to, the debtor (or other specified person).

Section 349 protects certain recipients of property that could otherwise be the subject of such a
court order. In particular, section 349(1) provides that an order may not be made in relation to a
person who acquired the property for valuable consideration and in good faith without knowledge of
the fact that the property had been the subject of a disposition to which subpart 6 applies, or an
acquirer from such person.

10454 Equiticorp Industries Group Limited (in statutory management) v The Crown (judgment no. 47) [1998] 2 NZLR 481,

706-7 (HC).

10255 The exception is stated to apply if “any other person” (our emphasis) is deprived of an interest in the property.
This suggests that the exception cannot protect the person to which section 54(1) refers (i.e., the person that
acquires an interest in property directly from the corporation (in this case, the Clearing-MemberFCM)). However,
we expect that, in practice, both direct and indirect acquirers of an interest in the property of a corporation subject
to statutory management would have the benefit of the exception in section 54(3). That is, if a direct acquirer
acquires its interest “in good faith and for valuable consideration”, it should not fall within the scope of section
54(1)(a) or (b). This seems to be the approach taken in the Equiticorp case.

493@ The term “disposition” is defined broadly to include a transfer, assignment, delivery or payment, and the grant or
creation of a mortgage or charge.
15509938 14-DOocx

ISDA_FIA FCM opinion (2022)(28738163.7).docx

62



INTERNATIONAL SWAPS AND DERIVATIVES ASSOCIATION, INC. (ISDA), FUTURES INDUSTRY ASSOCIATION (FIA)
24 NOVEMBER-2015

20 JUNE 2022 BELL GULLY

basw&ef—New—Zealan@aanelu@ng%&eenmeLef—law&FulesHor valldlty and perfectlon

Assuming that (a) pursuant to the laws of New Zealand, the laws of another jurisdiction
govern the creation and/or perfection of the security interest (for example, because such
Covered Collateral is Located or deemed Located outside New Zealand) and (b) the FCM has
obtained a valid and perfected security interest under the laws of such other jurisdiction, are
there any formalities, notification requirements or other procedures, if any, that the FCM
must observe or undertake in New Zealand in enforcing its security interest in Covered
Collateral?

If, pursuant to the laws of New Zealand, the laws of another jurisdiction govern the creation, validity
and perfection of a security interest in the Covered Collateral and the FCM has obtained a valid and
perfected security interest under the laws of that jurisdiction, a New Zealand court would recognise
the FCM as having a valid and perfected security interest and the FCM would not need to observe
or undertake any formalities, notification requirements or other procedures in New Zealand in
enforcing its security interest in Covered Collateral.
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Additional considerations

19_-Other issuesconsiderations

Are there any other local law considerations that you would recommend the Clearing

MemberFCM to consider in connection with taking-and-realising-upon-theEligibleenforcing
its security interest in Covered Collateral-from-the-Covered-Customer?

No.
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20-Other circumstances that-might-affectaffecting enforcement

Are there any other circumstances you can foresee that might affect the Clearing
MemberFCM’s ability to enforce its security interest in the Covered Collateral in New
Zealand?

No.

Yours faithfully
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SCHEDULE 1

Assumptions and qualifications
Assumptions

Following are the assumptions set out in the Instruction Letter that we have been instructed to
assume in preparing this opinion.

Part AB

The FCM and Covered Customer enter into a Covered Agreement (consisting of a Base
Account Agreement and CDA) pursuant to which the FCM establishes on its books and
records in the Covered Customer’s name, and the Covered Customer authorises the FCM to
execute, clear and carry, US Futures, Cleared Swaps and/or Foreign Futures on behalf of
the Covered Customer in a US Futures Account, a Cleared Swaps Account and a Foreign
Futures Account, respectively (individually or collectively, the Customer Account or the

Account).

(a

~

Each of the Base Account Agreement and the CDA is governed by New York law.

—
O
~

—
(9]
~

{a)}-On the basis of the terms and conditions of athe Covered Base-Agreement-and-CBA and
other relevant factors; and acting in a manner consistent with the intentions stated in the

Covered Base-Agreement-and-CDA-the-parties, over time-enterinto, the Covered Customer
trades a number of Covered IFansaehensContracts that are mtended—te—begeve;ned—by—me

ACustomer Account.

—
o
~

{b)-Some of the Covered FransactionsContracts provide for an exchange of cash-by-beth
parties and others provide for the physical delivery of shares, bonds or commodities in
exchange for cash.

o
N

(e)-After entering-into-these-Covered-Transactions-and-prior-to-their maturity,commencing

trading and while the Covered Customer has open positions in Covered Contracts, the
Covered Customer, which is organised in New Zealand, becomes the subject of a veluntary
oerinvoluntary-easeformal bankruptcy, insolvency, liquidation, reorganisation, administration
or comparable proceeding (collectively, the insolvency) under the insolvency laws of New
Zealand and;subseguent an Event of Default has accordingly occurred under each of the
Base Account Agreement and CDA.

(f) Subsequent to the commencement of the insolvency, either the Covered Customer or an

o insolvency official seeks to assumechallenge or otherwise prevent Position Liquidation,
Margin Liguidation or operation of the Determination of Account (by, for example, assuming
the profitable Covered Transactions for the Covered Customer and rejest-therejecting its
unprofitable Covered Transactions-fer-the-Covered-Customer-or-otherwise-preventthe
exercise of close-out rights by the Clearing Member).

(g) The statements contained in the Instruction Letter, the S&C Memo and the Summary Annex
~ are true and correct.

Part BC
As for Part AB (as applicable), with the following modifications:

(a) Pursuanttio-therelevantCovered Base Agreementand- CDA, the counterparties-agree-that

Collateral will-include-means the Covered Customer’s Collateral consisting of:

gi) its rights under or in respect of its Customer Account;
ISDA_FIA FCM opinion (2022)(28738163.7).docx




INTERNATIONAL SWAPS AND DERIVATIVES ASSOCIATION, INC. (ISDA), FUTURES INDUSTRY ASSOCIATION (FIA)

24 NOVEMBER-2015

20 JUNE 2022

—
O
~

BELL GULLY

its rights under or in respect of its Covered Contracts;

cash credited to an-acecountits Customer Account (as opposed to physical notes and
coins)***; and-certain

the types of securities {as-further-deseribedthat are identified below) and that are
located or deemed located either (i-in New Zealand; or-(ii) outside New Zealand

Covered Collateral in the proceedsform of such-rights{tegether,-cash is denominated in a

freely convertible currency and is credited to an account under the “control” of the FCM for

purposes of the New York Uniform Commercial Code (the Covered-Customer

Rights)UCC), as described in paragraph 1.40 of the Summary Annex.

ey Hececosonmodhatony
(c)  Any securities provided as EligibleCovered Collateral are denominated in either New Zealand

dollars or any freely convertible currency and consist of (i) corporate debt securities whether
or not the issuer is erganizedorganised or located in New Zealand; (ii) debt securities issued
by the government of New Zealand; and (iii) debt securities issued by the government of a
member of the “G-10” group of countries, in one of the following forms:

(i)

(ii)

(iif)

(iv)

directly held bearer debt securities: by this we mean debt securities issued in
certificated form, in bearer form (meaning that ownership is transferable by delivery of

possession of the certificate) and, when held by a-Clearing-Memberora-bCOthe FCM
as Collateral under athe Covered Base-Agreement-and-CBA, held directly in this form

by the Clearing-MemberoraDCOFCM (that is, not held by the Clearing-Member-or
BCOFCM indirectly withthrough an Intermediary (as defined below));

directly held registered debt securities: by this we mean debt securities issued in

registered form and, when held by a-Clearing-MemberorBCOthe FCM as Collateral
under athe Covered Base-Agreement-and-CDBA, held directly in this form by the

FCM so that the Clearing-MemberorDCOFCM is shown as
the relevant holder in the register for such securities (that is, not held by the Clearing
Memberor-DCOFCM indirectly with an Intermediary);

directly held dematerialized debt securities: by this we mean debt securities issued in

dematerialized form and, when held by a-Clearing-MemberorBDCOthe FCM as
Collateral under athe Covered Base-Agreement-and-CBA, held directly in this form by

the Clearing-MemberorDCOFCM so that the Clearing-MemberorBCOFCM is shown

as the relevant holder in the electronic register for such securities (that is, not held by

the Clearing-MemberorDCOFCM indirectly with an Intermediary);

intermediated debt securities: by this we mean a form of interest in debt securities
recorded in fungible book entry form in an account maintained by a financial
intermediary (which could be a central securities depositary (CSD) or a custodian,
nominee or other form of financial intermediary, in each case an Intermediary) in the
name of the Clearing-MemberorDCOFCM where such interest has been credited to

the account of the Clearing-MemberorBCOFCM in connection with a transferdeposit

Such securities are included as “Covered Collateral” to the extent that they are credited to the Covered Customer’s

Customer Account.
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of Collateral by the Covered Customer towith the Clearing-MemberFCM under athe
Covered-Base Agreement-and-CDA.

{+-In the case of questions 4410 to 4412, pleaseif relevant, we also assume that, after
entering-into-the Covered Transactions-and-prior-to-their maturityCustomer commences

clearing under the Covered Agreement and while it has open positions in Covered Contracts,

an eventEvent of default-exists-and-is-continuingDefault occurs with respect to the Covered
Customer and/or, if apphcable, the GLeanng—Membe#FCM has deS|gnated a date to begin

qudahen—Date}closmq out or other\lee I|qU|dat|nq the Covered Contracts asa result

thereof (however, an insolvency proceeding has not been instituted, which is addressed
separately in assumption (ge) and questions 4513 to 4#15).
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such-proceeding:In the case of questions 13 to 15, if relevant, we assume that the Covered
Customer has become subject to insolvency proceedings in New Zealand.

(f) We note the following point regarding substitution of Covered Collateral consisting of cash or
securities. We understand that Base Account Agreements typically provide that, following
closure of an open position by a customer, an FCM is under no obligation to return the same
assets (e.g., a security with the same ISIN/CUSIP number) posted by the customer, but the
FCM may agree to provide equivalent assets, if practicable. For example, if the customer
posted 5-year treasuries, the FCM would endeavour to return 5-year treasuries if practicable,
but not necessarily the same ISIN/CUSIP. In some cases, the FCM might agree to a more
stringent obligation to return equivalent assets, if practicable. However, it is not market
practice for a Base Account Agreement to provide for an unqualified obligation on an FCM to
return the same asset (contrast this position with paragraph 4(d) of either the 1994 ISDA
Credit Support Annex (Bilateral Form) or the 1995 ISDA Credit Support Deed (Bilateral Form
— Security Interest)).

We also understand that, as a matter of market practice, FCMs often offer their customers
the ability to manage the collateral posted by the customer, for example by allowing the
customer to post 10-year treasuries and returning 5-year treasuries to the customer.
However, this is purely a matter of market practice, not a right of the customer explicitly
provided in the agreement.

We have also assumed that:

(g) (a)each party to the Covered Base-Agreement-and-CDA is validly incorporated under the
~ laws of its place of incorporation;

(h)  {b)each Covered Base-Agreement-and-CBA is a legal, valid, binding and enforceable
"~ obligation of each party under all applicable laws (however, this assumption does not limit the
views that we express in this opinion);

(i) {e)-each party has the capacity to enter into and perform its obligations under, and has duly
authorised, executed and delivered, each Covered Base-Agreement-and-CDA;*%
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—~
~

{g)-each Covered FransactionContract is entered into for value on commercially reasonable
terms and on an arm’s length basis;

{h)-no party is, or would be, seeking to conduct any relevant transaction or any associated
activity under the Covered Base-Agreement-or-CDA in a manner or for a purpose not evident
on the face of the document; and

{i}-the Covered BaseLAgreementand—GDA and each Covered IransaetrenContract is entered
into, and vativ upportCovered Collateral is
transferred:

(i) before a liquidator, statutory manager or administrator of the Covered Customer is
appointed; and

(i)  atatime when the Covered Customer is solvent and able to pay its debts as they
become due.

Qualifications

Our opinion is subject to the following qualifications:

(@)

(b)

(c)

(d)

our opinion on the enforceability of the Covered-Base Agreement-and-CBA means that the
obligations assumed by the respective parties to those documents are of a type that a New
Zealand court enforces or recognises. It does not mean that those obligations will be
enforced or recognised in all circumstances or that a particular remedy will be available;

enforcement of the Covered-Base Agreement-and-CBA may, in each case, be limited by
general principles of equity; for example, equitable remedies are discretionary, subject to
equitable defences and are not available where damages are considered to be an adequate
remedy, nor will specific performance normally be ordered in respect of a monetary
obligation;

@hpimstiary-theredoesdsrehe Limitation Act 2010; and

(i)  subject to the defences of set-off, abatement or counterclaim;

enforcement of the Covered-Base Agreement-and-CBA is, in each case, subject to the
doctrine of estoppel in relation to representations, acts or omissions of any party to an

agreement or document that may preclude, limit or affect the ability of that party to enforce
against another party the obligations of that other party under that agreement or document;
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(e) an obligation to pay an amount (for example, default interest) may not be enforceable if the
amount is held by a New Zealand court to constitute a penalty and not a genuine and
reasonable pre-estimate of the loss likely to be suffered in the relevant circumstances;

(f) a provision of the Covered-Base Agreement-and-CDA relating to the binding or conclusive
effect of a calculation, determination, certification or opinion may not be enforceable because
a New Zealand court may review the grounds on which it is made or given;

(g) the laws of New Zealand may require that:

(i) discretions are exercised reasonably; and
(i)  opinions are based on reasonable grounds;

(h)  a New Zealand court may not enforce a provision of the Covered-Base Agreement-erCDA
relating to the severability of an illegal, invalid or unenforceable provision because it may
reserve to itself the decision whether that provision is severable;

(i) a New Zealand court may not enforce a provision of the Covered-Base Agreement-orCBA
that may be or become illegal under the laws of another jurisdiction in which it is to be
performed or that is contrary to the exchange control regulations of another jurisdiction;

() a New Zealand court may not enforce a provision of the Covered-Base Agreement-orCBA
limiting, restricting or otherwise relating to amendments or waivers if it determines the
intentions of the parties to be contrary in any case;

(k) a New Zealand court may not enforce a provision of the Covered-Base Agreement-erCBDA
relating to the payment of costs or expenses of unsuccessful litigation brought before it or
where it has itself made an order for costs;

0] proceedings brought before a New Zealand court may be stayed if:

(i) the subject matter of the proceedings has previously been considered by or is
concurrently before another court in another jurisdiction; or

(i)  another forum, having competent jurisdiction, is the more appropriate forum for those
proceedings; and

(m) we express no opinion on:(i}- the title of any person to any property;-or
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Personal Property Securities Act overview

1. Introduction

The PPSA came into force on 1 May 2002. The PPSA replaced a number of English
law-based regimes that previously governed security interests in personal property.

2. Application of PPSA to Covered Base-Agreement-and-CBDAAgreements

The PPSA applies to “security interests”. A “security interest” is a type of proprietary interest
in “personal property”. Accordingly, the definitions of “personal property” and “security
interest” are the key to determining whether thea Covered Base-Agreement-and-CBA is
subject to the PPSA.

“Personal property”

The PPSA defines “personal property” to include “chattel paper, documents of title, goods,
intangibles, investment securities, money, and negotiable instruments”. For the purposes of
this opinion, the Meeategeﬂes ategogg of most relevance are#m;estmeni—seeuﬂﬂeslandls
mtanglbles ,
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“Intangibles” are a residual category of “personal property”. “Intangible” is defined in section
16 of the PPSA to mean:

personal property other than chattel paper, a document of title, goods, an investment security,
money, or a hegotiable instrument:

Cash-paid-toNone of the Clearing-Memberunderacategories of Covered Base-Agreement
and-CDA-doesnotfaliCollateral identified in Schedule 1 of this opinion falls within any of the

specified types of “personal property” that are excluded in this definition. In particular, cash
(in the sense that that term is used in this opinion;—see-foetnote-104) is not “money” (which
is defined to mean currency (e.g., bank notes)). Cash is a receivable and, therefore, for the
purposes of the PPSA, an “intangible”. Specifically, cash falls within the subset of
“intangibles” labelled “accounts receivable”.*??® Section 16 defines “account receivable” to
mean:

a monetary obligation that is not evidenced by chattel paper, an investment security, or by a
negotiable instrument, whether or not that obligation has been earned by performance:

[13 th

4'225:8 See Burns v The Commissioner of Inland Revenue (2011) 25 NZTC 25, 594. Cf. The Commissioner of Inland
Revenue v Northshore Taverns Ltd (in lig.) (2008) 23 NZTC 22,074. See also Strategic Finance Ltd (in rec and in
liq) v Bridgman [2013] 3 NZLR 650, 671.
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“Security interest”
“Security interest” is defined in section 17(1)(a) of the PPSA to mean:

an interest in personal property created or provided for by a transaction that in substance
secures payment or performance of an obligation, without regard to —

(i) The form of the transaction; and
(i) The identity of the person who has title to the collateral;

In addition, and for the avoidance of doubt, section 17(3) lists a number of types of
transactions to which the PPSA applies. Most importantly in the context of the Covered Base

Agreementand-CDAAgreements, the list includes “a fixed charge,...pledge,...[or] an
assignment...that secures payment or performance of an obligation”. This reinforces the

central concept in the section 17(1)(a) definition that it is the substance of the transaction that

is critical. Itis-immaterial-thatthe form-of-a-transaction-is, say,-an-absolute-assignmentif-in
- ; ‘ bliaation. 26

Returning to the section 17(1)(a) definition, does thea Covered Base-Agreement-and-CBA
create a “security interest”?

There are three parts to the “security interest” definition:
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(@) (e)the property that is the subject of the transaction must be classified as “personal

property”;

—
O
~

{eé)-the transaction must create an “interest in” that personal property (i.e., a proprietary
interest in the property as opposed to a mere contractual right against the debtor); and

—
~

{e)-the transaction must “in substance [secure] payment or performance of an
obligation”.

The first and second parts of the definition are matters to be determined in accordance with
the lex situs of the collateral (as these concern, in the case of the first part, the nature of the
collateral and, in the case of the second part, the proprietary rights created by a transfer).*%°

The third part of the definition is a matter to be determined in accordance with the governing
law of the Covered-Base Agreement-and-CDA (as this is a matter of contractual
interpretation).

Therefore, New Zealand law does not govern the third part of the definition (as the Covered
Base Agreement-and-CDA is not governed by New Zealand law). New Zealand law also
does not govern the first and second parts of the definition if the lex situs of the Covered
Collateral is not New Zealand.®® However, for the purposes of this opinion, we assume that
all parts of the definition would be satisfied-{which-would-be-the-case-if New Zealand-law
dete#mmed—these—th%e&lssues) On that basis, theeach Covered Base-Agreement-and-CBA
creates a “security interest”.

42759 gSee Dicey, Morris & Collins, Rule 128 and footnote 1249 22-002 — 22-010.

For this purpose, the lex situs of the Covered Collateral is the same as the jurisdiction determined in accordance
with the conflict of laws rules outlined in paragraphs (a) and (b) of the response to question 2 in Part C.
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APPENDIX-B
SEPTEMBER 2009
CERTAIN COUNTERPARTY TYPES*%!
Description Covered by opinion Legal form(s)

Bank/Credit Institution. A legal entity, which
may be organized as a corporation,
partnership or in some other form, that
conducts commercial banking activities, that
is, whose core business typically involves (a)
taking deposits from private individuals
and/or corporate entities and (b) making
loans to private individual and/or corporate
borrowers. This type of entity is sometimes
referred to as a “commercial bank” or, if its
business also includes investment banking
and trading activities, a “universal bank”. (If
the entity only conducts investment banking
and trading activities, then it falls within the
“Investment Firm/Broker Dealer” category
below.) This type of entity is referred to as a
“credit institution” in European Community
(EC) legislation. This category may include
specialised types of bank, such as a
mortgage savings bank (provided that the
relevant entity accepts deposits and makes
loans), or such an entity may be considered
in the local jurisdiction to constitute a
separate category of legal entity (as in the
case of a building society in the United
Kingdom (UK)).

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will

usually, but not always,

end with the word

“Limited” or the words

“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

Central Bank. A legal entity that performs the
function of a central bank for a Sovereign or
for an area of monetary union (as in the case
of the European Central Bank in respect of
the euro zone).

The Reserve Bank of
New Zealand is a
statutory corporation
governed by the
Reserve Bank of New
Zealand Act 1989.

43261
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Description

Covered by opinion

Legal form(s)

Corporation. A legal entity that is organized
as a corporation or company rather than a
partnership, is engaged in industrial and/or
commercial activities and does not fall within
one of the other categories in this Appendix
B.

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will
usually, but not always,
end with the word
“Limited” or the words
“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

Hedge Fund/Proprietary Trader. A legal
entity, which may be organized as a
corporation, partnership or in some other
legal form, the principal business of which is
to deal in and/or manage securities and/or
other financial instruments and/or otherwise
to carry on an investment business
predominantly or exclusively as principal for
its own account.

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will
usually, but not always,
end with the word
“Limited” or the words
“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

Insurance Company. A legal entity, which
may be organised as a corporation,
partnership or in some other legal form (for
example, a friendly society or industrial &
provident society in the UK), that is licensed
to carry on insurance business, and is
typically subject to a special regulatory
regime and a special insolvency regime in

order to protect the interests of policyholders.

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will
usually, but not always,
end with the word
“Limited” or the words
“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

International Organization. An organization
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Description

Covered by opinion

Legal form(s)

of Sovereigns established by treaty entered
into between the Sovereigns, including the
International Bank for Reconstruction and
Development (the World Bank), regional
development banks and similar organizations
established by treaty.

No.62

Investment Firm/Broker Dealer. A legal
entity, which may be organized as a
corporation, partnership or in some other
form, that does not conduct commercial
banking activities but deals in and/or
manages securities and/or other financial
instruments as an agent for third parties. It
may also conduct such activities as principal
(but if it does so exclusively as principal, then
it most likely falls within the “Hedge
Fund/Proprietary Trader” category above.)
Its business normally includes holding
securities and/or other financial instruments
for third parties and operating related cash
accounts. This type of entity is referred to as
a “broker-dealer” in US legislation and as an
“‘investment firm” in EC legislation.

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will
usually, but not always,

end with the word
“Limited” or the words
“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

Investment Fund. A legal entity or an
arrangement without legal personality (for
example, a common law trust) established to
provide investors with a share in profits or
income arising from property acquired, held,
managed or disposed of by the manager(s)
of the legal entity or arrangement or a right to
payment determined by reference to such
profits or income. This type of entity or
arrangement is referred to as a “collective
investment scheme” in EC legislation. It may
be regulated or unregulated. It is typically

No:Yes, to the extent

An investment fund

that each such fund is

does not have

established as a trust

separate legal

governed by New
Zealand law and the

personality. It is
established under a

trustee is a company

trust deed, pursuant to

incorporated or
re-registered under the

which a trustee holds
the fund’s assets and

Companies Act.

contracts with third
parties on behalf of the

fund.

Consideration of the position with regard to this counterparty type requires further legal analysis and is thus

outside the scope of the current opinion.
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Description

Covered by opinion

Legal form(s)

administered by one or more persons (who
may be private individuals and/or corporate
entities) who have various rights and
obligations governed by general law and/or,
typically in the case of regulated Investment
Funds, financial services legislation. Where
the arrangement does not have separate
legal personality, one or more
representatives of the Investment Fund (for
example, a trustee of a unit trust) contract on
behalf of the Investment Fund, are owed the
rights and owe the obligations provided for in
the contract and are entitled to be
indemnified out of the assets comprised in
the arrangement.

Local Authority. A legal entity established to
administer the functions of local government
in a particular region within a Sovereign or
State of a Federal Sovereign, for example, a
city, county, borough or similar area.

No-Yes.

Each district council,
city council or regional
council (each, a “local
authority”) is a
statutory corporation
constituted by Order in
Council or, in the case
of Auckland Council,

by the Local
Government (Auckland

Council) Act 2009.

The Local Government
Act 2002 applies
generally to local
authorities.

Partnership. A legal entity or form of
arrangement without legal personality that is
(a) organised as a general, limited or some
other form of partnership and (b) does not fall
within one of the other categories in this
Appendix B. [f it does not have legal
personality, it may nonetheless be treated as
though it were a legal person for certain
purposes (for example, for insolvency
purposes) and not for other purposes (for
example, tax or personal liability).

Yes, to the extent that

The registered name

each partner is a
company incorporated

of a company
incorporated or

or re-reqgistered under

re-registered under the

the Companies Act.

Companies Act will
usually, but not always,

end with the word
“Limited” or the words
“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.
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Description

Covered by opinion

Legal form(s)

Pension Fund. A legal entity or an
arrangement without legal personality (for
example, a common law trust) established to
provide pension benefits to a specific class of
beneficiaries, normally sponsored by an
employer or group of employers. Itis
typically administered by one or more
persons (who may be private individuals
and/or corporate entities) who have various
rights and obligations governed by pensions
legislation. Where the arrangement does not
have separate legal personality, one or more
representatives of the Pension Fund (for
example, a trustee of a pension scheme in
the form of a common law trust) contract on
behalf of the Pension Fund and are owed the
rights and owe the obligations provided for in
the contract and are entitled to be
indemnified out of the assets comprised in
the arrangement.

Neo-

Yes, to the extent that

A pension fund does

each such fund is
established as a trust

not have separate
legal personality. It is

governed by New
Zealand law and the

established under a
trust deed, pursuant to

trustee is a company

which a trustee holds

incorporated or
re-registered under the

the fund’s assets and
contracts with third

Companies Act.

parties on behalf of the

fund.

Sovereign. A sovereign nation state
recognized internationally as such, typically
acting through a direct agency or
instrumentality of the central government
without separate legal personality, for
example, the ministry of finance, treasury or
national debt office. This category does not
include a State of a Federal Sovereign or
other political sub-division of a sovereign
nation state if the sub-division has separate
legal personality (for example, a Local
Authority) and it does not include any legal
entity owned by a sovereign nation state (see
“Sovereign-owned Entity”).

No.6®

Consideration of the position with regard to this counterparty type requires further legal analysis and is thus

outside the scope of the current opinion.
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Description

Covered by opinion

Legal form(s)

Sovereign Wealth Fund. A legal entity, often
created by a special statute and normally
wholly owned by a Sovereign, established to
manage assets of or on behalf of the
Sovereign, which may or may not hold those
assets in its own name. Such an entity is
often referred to as an “investment authority”.
For certain Sovereigns, this function is
performed by the Central Bank, however for
purposes of this Appendix B the term
“Sovereign Wealth Fund” excludes a Central
Bank.

No.5

Sovereign-Owned Entity. A legal entity wholly
or majority-owned by a Sovereign, other than
a Central Bank, or by a State of a Federal
Sovereign, which may or may not benefit
from any immunity enjoyed by the Sovereign
or State of a Federal Sovereign from legal
proceedings or execution against its assets.
This category may include entities active
entirely in the private sector without any
specific public duties or public sector mission
as well as statutory bodies with public duties
(for example, a statutory body charged with
regulatory responsibility over a sector of the
domestic economy). This category does not
include local governmental authorities (see
“Local Authority”).

Yes, to the extent that

The registered name

each such entity is a

of a company

company incorporated

incorporated or

or re-reqgistered under

re-registered under the

the Companies Act,
and is not governed by

Companies Act will

usually, but not always,

special leqgislation or

end with the word

rules in addition to or

“Limited” or the words

other than the
Companies Act.

“Tapui (Limited)”. The
word “Limited” is
sometimes
abbreviated to “Ltd”.

Consideration of the position with regard to this counterparty type requires further legal analysis and is thus

outside the scope of the current opinion.
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Description Covered by opinion Legal form(s)

State of a Federal Sovereign. The principal No.%5

political sub-division of a federal Sovereign,
such as Australia (for example, Queensland),
Canada (for example, Ontario), Germany (for
example, Nordrhein-Westfalen) or the United
States of America (for example,

Pennsylvania). This category does not
incliide a | acal Autharitv

Consideration of the position with regard to this counterparty type requires further legal analysis and is thus
outside the scope of the current opinion.
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