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International Swaps and Derivatives Association, Inc.
360 Madison Avenue, 16th Floor
New York, NY10017

Futures Industry Association
2001 Pennsylvania Avenue N.W.
Suite 600

Washington, D.C. 20006

Dear Sirs

Enforceability

i—upon a Customer’s

De#au#t—er—lnsolvency—and—Enfer-eeab+I-|-t-y—ef—Ger—tam—Ofufsetwh
Margin Liquidation and Determination of Account Provisions Applicable-Priorof a Customer Agreement
pursuant to which a US Futures Commission Merchant Clears Futures and/or Cleared Swaps for the
Customer’sDefault orlnsolvency:-

Anguilla
1 Introduction

1.1 We have been asked to advise the International Swaps and Derivatives Association, Inc. (ISDA) and

the Futures Industry Association (FIA) en—certain-issueswith-respectto-the-operation-of the U.S-
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Customers” (the Sulllvan & Cromwell memorandum) We have also been prowded with a
high-level overview and summary of the main concepts covered, conclusions reached and certain

factual assumptions in the Sullivan & Cromwell memorandum,—preduced—by—LinklatersHLP (the
Linklaters-summary-orthe-Summary Annex) ardwhich we have included at Annex 1.

14-This opinion is subject to the details, definitions, assumptions and fact patterns set out in the
instructions from ISDA (the Instructions) set out in full in Annex 2. Additional assumptions are
contained in Schedule 1. Schedules 2 and 3 set out certain matters of Anguillan law referred to in
the body of the opinion.

4.5-This opinion is confined to matters of Anguillan law and nothing herein should be construed to
express or imply any opinion with regard to any other system of law. While it is a separate legal
jurisdiction Anguilla follows general principles of English common law. The opinion is limited in
scope to the matters expressly commented on.

1.6-This opinion is addressed to the International Swaps and Derivatives Association, Inc. (ISDA)
and the Futures Industry Association (FIA) solely for the benefit of their members in relation to
their use of ene-ermere-oftheCovered Agreements. No other person may rely on this opinion for
any purpose without our prior written consent. This opinion may, however, be shown by ISDA or
FIA or an ISDA or FIA member to their advisors, members’ advisors or auditors or any competent
regulatory or supervisory authority for such members for the purposes of information only, on the
basis that we assume no responsibility to such authority or any other person as a result or
otherwise.
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B

1. Would the parties’ agreement on govern/ng law ef—eaeh—éeve#ed—Base—Ag-Feemem—aﬂd—QDA—and
submission to jurisdiction be-upheld.

by a court in your jurisdiction, and what would be the consequences /f they were not?

2.1 The parties’ agreement enas to governing law efin each Ceveredof the Base_Account Agreement
and CDA would be upheld as a valid choice of law by the courts of Anguilla and applied by suchthe
courts in proceedings in relation to the Cevered-Base_Account Agreement and CDA as the proper
law of those agreements.

2.2 2-3-The submission to jurisdiction would be upheld assuming the-cheice-eflaw—-and-submissien-to-

jurisdietion-sit was made in good faith-ard-wasretintended. However if a dispute in relation to

evade-the—provisions—of anetherlegal-system—with-which-the-Covered Base Account Agreement
andor CDA had-a<closerconnection:

——H-a-dispute-inrelationte-the-Agreements-is related to the insolvency of a customer organised in
Anguilla, it is possible that the AnguillanAnguilla courts would accept jurisdiction notwithstanding
the provisions for jurisdiction. The conclusions of this opinion speak to the likely approach taken

by an AnguitarAnguilla court in this situation.
Would MMQGM of the me#heds—by—vvmeh—aﬁ—FGM—eeﬂ—brmg—e-beut—

;g;ggg MM and MMM of the %%WM be
recognized and upheld underby a court in your jurisdiction:? If a particular method would either not be
upheld or may be challenged, please provide further detail and explain the reason for this.

2.3 Qé—On the basis of the foIIowmg—aﬂaJﬁ%s—the—metheds—bHMGh—aq—FGM—ea%meg—abeut—the
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4. Would
your jurisdiction G
MMGS creat/ng a valld trust over the—#eleveﬁt—eu&temeptrmmeeyem—eﬁd—assets—
y gregatea ) yst, the FCM
holds the Iegal t/tle toﬂ the %m%m%#%s&eﬁem—%d—esse@s—&nd—the—eu&temerﬁ@&&d
Customer holds a beneficial interest in, the_statutory trust as a whole (as opposed to maintaining an

interest in any SPeCIflc assets under the trust) w

(b) Would the exe 5 Leing 6

Determination of Account)—upen—the—eee&#enee _provisions of an—Eventeach of Defau#—m—lcespec—t—ef—a—
eustomer—be—recognizedthe Based Account Agreement and wpheldCDA be enforceable under the laws of

your jurisdiction-
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amm%mw courts would generally recognlse a statutory trust constltuted by the

laws of another jurisdiction on the terms of that constitution.

214-The AnguillarAnguilla courts would be reluctant to recharacterise—the-Agent-Trustorthe-
Statutory—Trustcharacterise a trust as a_security interestsinterest if they would not be
Feeha;aeteﬁsedma_ta_clﬂb_e_d_as_s_u_ch under the laws governmg their consUtutmn%pee—ﬁeaHy or if

&M the characterlstlcs of the Ageﬂt—lpust—and—t-he&aw%epy#%m are
consistent with the Anguillan concept of a trust. As with English law, the Anguillan concept of a
trust shares certain characteristics with that of a security interest: however, our view is that even
were the Agent-Frust-and-the StatuteryFrusttrust to be governed by Anguillan law, theirspeeifieits
characteristics are not such that an-Anguillana Anguilla court would characterise themit as seeurity-

(a)
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the laws of Anguilla other than a provision in the Fraudulent Dispositions Act (c. F60) that

i disposition of property made with an intent to defraud and at an
undervalue is voidable at the instance of a creditor thereby prejudiced. For this purpose
intent to defraud means an intention of a transferor wilfully to defeat an obligation owed
to a creditor. Transactions are voided only to the extent necessary to satisfy the
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obligations to the creditor who has applied for the transaction to be set aside. There is no

as such under the legislation but proceedings may only be brought within 3
years of the date of the relevant disposition.

2.12 The analysis is simplified where the Netting Act applies. Section 2(6) of the Netting Act expressly

6. Under the laws of your jurisdiction, are any rights or processes available to a creditor of a
eustemerCovered Customer by which such creditor could make a claim against the ecustemer

Mw held GHMM the statutory trust (or otherwise in.

#%e%%%@@wed—@em%*es—ﬁmm&eﬁemﬁ@&t&d_@m (and any r/ghts in respect thereof)
held enby the “FCM as agent-trust™by-theFChtrustee for the benefit of the eustomerCovered Customer
and the FCM'’s other customers in such Account Class as opposed to only having recourse to the final cash
balance or single net termination amount that constitutes the Determination of Account_for such Account
Class or the overall Customer Account (comprising the three Account Classes)?

2.13 2A5-For a creditor of a Covered Customer to have a claim against the eustemerassets-held-enthe-

rights—in—respeet—thereof)Segregated Funds or Separate Account Funds held ensubject to the
Agent-Trust-by-the FCM-for-the-benefit-of the-customerstatutory trust, that creditor would have to
have a proprietary right to these-assetsthe Segregated Funds or Separate Account Funds.

2.14 236-On the assumption that as a matter of New York law a beneficiary’s interest in respect of the

Agent-Trust—Property—or—the—Statutory—Trust—Propertystatutory trust is in the relevant—Trust
Propertytrust property as a whole and not in any specific asset, this will be recognised under

Anguillan law. Anguillan law would therefore not treat the eustemerCovered Customer as having a
proprietary right to any specific item of the relevantTFrustProperty-outrighttrust property and by
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extension a creditor of a_Covered Customer will not have a proprietary right to any specific item
and will not be entitled to claim against any particular asset.

7. Assuming the parties have entered into eathe Covered—Base Agreement—eand—CDA, the
eustemerCovered Customer is insolvent and the FCM has determined a lump-sum cash balance or net
termination amount in a currency other than the currency of the jurisdiction in which the insolvent customer
is organized:

(1a) wewldWould a court in your jurisdiction enforce a claim for the cash balance or net termination
amount in the currency in which it was determined?

(2b)  eenCan a claim for the_cash balance or net termination amount be proved in insolvency proceedings
in your jurisdiction without conversion into the local currency?

If in either case the claim must be converted to local currency for purposes of enforcement or proof in
insolvency proceedings, please set out the rules governing the timing and exchange rate for such
conversion.

2.15 2347-Since the AnguillanAnguilla courts have power to grant a monetary judgment expressed
otherwise than in the currency of the Anguilla, any monetary judgment? of a court in Anguilla in
respect of a claim for the cash balance or the net termination amount is likely to be expressed in
the currency in which such rettermination-amount is determined, assuming that is the currency in
which such claim is made.

2.16 248-There are no statutory provisions relating to the lawful currency of proof of debts in
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8. Are there any other local law considerations that you would recommend the FCM to consider in

connection with the exercise of the—FrustPosition Liquidation-Rights{including-the-eperation-of-the, Margin
Liquidation or a Determination of Account}?

2.17 235-No.

PART Il me of theECM'’s Security Interest and-Exercise-of-

Creation and perfection of the security interest in-Anguilla—
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1. Under the laws of your jurisdiction, what law governs the eperationcontractual aspects of the Frust

S%M%%FLMM the GG&FFSM of yGH-H-H-H-SdI-GHGH—FeGGg-H-I-Ze—#}e—
A he-Covered Base-

creation and valldlty of the I%%WMME would be governed by the
governingchosen law of the Agreements—and-the propertaws—ofthetrustsif differentCovered
Agreement.

2. Under the laws of your jurisdiction, what law governs the proprietary aspects of the Frust-Seectity-

Interestsecurity interest in the different types of Covered Collateral (that is, the formalities required to

protect the Trust—Security—lnterestsecurity interest against competing claims) granted by the
eustemerCovered Customer (for example, the law of the jurisdiction of incorporation or organization of the

eustemerCovered Customer, the jurisdiction where the Covered Collateral is Located; or the jurisdiction of
location of the FCM er-D€Oas the Covered Customer’s Intermediary, in relation to Covered Collateral in the
form of indirectly held securities)? What factors would be relevant to this question? herelf the
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lecationLocation (or deemed Location) of the Covered Collateral is the determining factor, please briefly
describe the principles governing such determination under the law of your jurisdiction with respect to the
different types of Covered Collateral. If relevant, please describe how the laws of your jurisdiction apply to

each form in which securities Covered Collateral may be held_as described in assumption (b) above.

2.19 227—Under Anguillan rules, the law governing proprietary aspects of the Trust—Security-

Interestsecurity interest in the different types of Covered Collateral will be that of the jurisdiction
where the_Covered Collateral is located at the time the security interest attaches to the Covered
Collateral.

(a) Cash will be eensidered-te-be-located in the place where the entity-with-which-the-cash-is-

depesited-istoecated’relevant account is maintained”. This is likely to be the location of
Covered Customer’s account on the books of the FCM.

(b) Anguillan law would ordinarily consider the location of a directly held, registered
certificated security to be the place where the register is located-and-that-efa. A directly
held;-bearer; physically certificated bearer security tewill be located in the place where the_

relevant certificate is Iocated Bebts—and—payment—nghts—a%e—genea“y—s%mtedw—he%e—the

M the purposes of determlnlng matters relatlng to t|tIe and Jurlsdlctlon the
location of the ownership of shares, debt obligations or other securities of an-+B€a BC is
Anguilla®.,

(c) In relation to securities held indirectly or on a fungible basis with or through a custodian or
securities depository, including in a securities account, an ArguilanAnguilla court is likely
to adopt the ”pIace of the relevant intermediary approach” (PRIMA) —ta—the—case—at

4 2 As setout in the Hague Convention of 5 July 2006 on the Law Appllcable to Certain nghts in respect of Securities held with an
Intermediary.
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2

{e-ta—the-caseof otherintangibleContract rights an-Anguillan—courtwouldare generally
eeﬁs+eleFJ_o_caIe_d where those nghts mayMLo_uJ_d be enforced%—elete#mﬂ%ﬁg—leeat-ren—fer—t-he—

Iaw of the underlylng contractw

2.20 228In practice, Anguilla is unlikely to be a relevant location for proprietary reasons either because
Covered Collateral is not located in Anguilla or because there will be no perfection requirements in
Anguilla. Note however our comments on registration of security in our response to question 35
below.
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5. Assuming that the courts of your jurisdiction would recognize the Frust-Security—tnterestsecurity
interest in each type of Covered Collateral, is any action (filing, registration, notification, stamping,

notarization or any other action or the obtaining of any governmental, judicial, reqgulatory or other order,

consent or approval) required in your jurisdiction to perfect the Frust-Security-taterestsecurity interest? If

so, please indicate what actions must be taken and how such actions may differ, if at all, depending upon

the type of Covered Collateral which is subject to the Frust-Seecurity-taterestsecurity interest.

2.26 230—No action is required under the laws of the Anguilla to perfect the TFrust—Security-

2.27 However under Anguillan law a security interest created by an-+B€a BC over Covered Collateral
located in any jurisdiction should be registered in Anguilla in order to maintain priority in the event

of an application to enforce before an-Anguillana Anguilla court. Registration—+reguiresfirstly-that
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s&bnmmng—an—appheatm—m—the—appmved—fepm—AmBGA_B_C is also requwed to enter partlculars of
theany security interest created by it on a register of mertgages,-charges and-etherencumbrances
ahd-maintain-a-copy-of-theregisterat its registered office,altheugh. However as failure to do so

does not affect the security interests but merely gives rise to penalties on the part of the

2.28 231-FalureWhile failure to register a_security interest will not affect the validity of the security

interest as against the I-BGB_C or any I|qU|dator on its msolvency—bat—may—msa—lt—m, gggg a
%M of prierity q -

M@M unreglstered securlty MM
Mmterests—by—aa—appi%@en—ef—t—he—% that—when—t—he—eqadﬁms are equal—t—he—

Wmmmmwww has no Meffect en
the-validity—effectiveness-orpriorityit will give notice to any party reviewing the share register of

the security interest.

46. If there are any other requirements to ensure the validity or perfection of the Frust—Security-

Interestsecurity interest in each type of Covered Collateral, please indicate the nature of such requirements.
Are there any other documentary formalities that must be observed in order for the Trust—Security-

Interestsecurity interest in any type of Covered Collateral to be recognized as valid and perfected in your

jurisdiction?

2.31 234-There are no documentary or any particular additional requirements or formalities to be

carried out in order to ensure the validity or perfection of the Trust-Securitytnterest—H-is—not
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57 Assuming that the FCM has obtained a valid and perfected Frust-Security-Itnterestsecurity interest
under the laws of your jurisdiction, to the extent such laws apply, by complying with the requirements set

forth in your responses to questions C.1 to 4C.6 above, as applicable, will the FCM or the eustemerCovered
Customer need to take any action thereafter to ensure that the Trust-Securitytnterestsecurity interest
continues_to be and/or remains perfected, particularly with respect to additional cash or securities Covered
Collateral transferred from time to time when required pursuant to the Covered Base-Agreement-er&-CDA?

2.32 235-No additional actions need to be taken by the FCM or the eustemerCovered Customer in
Anguilla in order to ensure that the TrustSecurity-Interestsecurity interest continues_to be and/or

remains perfected.

2.33  Where it is not Anguilla the laws of the jurisdiction where the Covered Collateral is located-{see-eu+

response—to—question—2—abeve} may impose perfection requirements in respect of additional
Covered Collateral.

68. Are there any particular duties, obligations or limitations imposed on the FCM in relation to the care

of the Covered Collateral held by it pursuant to the FrustSecurity-tnterestsecurity interest?

2.34 236-Under the laws of Anguilla the FCM is under an obligation established by case law to take
reasonable steps to ensure the safe custody of any charged property in its possession.
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9. Do the laws of your jurisdiction recognize the right of the FCM e+DB€O-so-to use suchcash or
securities Covered Collateral_(as described in additional assumption [.B.(f) above) pursuant to an
agreement with the eustemerCovered Customer? In particular, how does such use of the_Covered Collateral
affect, if at all, the validity, continuity, perfection or priority of the Trust-Securitytnterestsecurity interest
otherwise validly created and perfected prior to such use? Are there any other obligations, duties or
limitations imposed on the FCM or-BEO-with respect to its use of such QQ\LeLe_d_Co//atera/ under the laws of
your /ur/sd/ct/on? 2

%&e—&epe%agmement—ee&el%g—seeem%e&ﬁm&mdﬁﬂbletal will be governed by New York
law, and we do not believe there is any reason in principle why an ArguitlarAnguilla court would
seek to interfere with such an arrangement if it is valid as a matter of New York law. The FCM’s
use of theCovered Collateral is a matter of contract between the parties.

Note the additional assumption in the Instructions which applies to questions 810 to 4612 below.

810. Assuming that the FCM has obtained a valid and perfected Frust-Seeuwritytnterestsecurity interest
under the laws of your jurisdiction, to the extent such laws apply, by complying with the requirements set
forth in your responses to questions 1 to 46 above, as applicable, what are the formalities (including the
necessity to obtain a court order or conduct an auction), notification requirements (to the eusterrerCovered
Customer or any other person) or other procedures, if any, that the FCM must observe or undertake in

87 _ If the Covered Base-Agreement and-EBA-were governed by the laws of Anguilla there would be a degree of tension between the
FCM’s right to use the charged property asit-may-be-seenas-extingdishingand the customer’s “equity of redemption” in the
RelevantCovered Collateral, as the right of use eonstitutesmight be construed as constituting a “clog on the equity of
redemption” or-s otherwise an “unlawful collateral advantage”. The position in Anguilla with regard to this issue is the same as
the position under English law.
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Aececeuntisecurity interest as an FCM under eaehz;b_e Covered Base—Agreement—a-nd—GDA? For example is it
free to sell the Covered Collateral (including to itself) and apply the proceeds to satisfy the eustemerCovered
Customer’s outstanding obligations under the Covered Base-Agreement-end-CBA? Do such formalities or
procedures differ depending on the type of Covered Collateral involved?

2.36 238-Subject to the following comments on exercise of a power of sale, it is not necessary for any
particular formalltles to be #eHeweths_enLe_d_o_um_d_eLtaJsen by the FCM in exercising |ts

(a) In exercising a power of sale, the FCM is subject to a duty to take reasonable care to obtain
the best price reasonably available at the time®. This will normally be the current market
value of the RelevantCovered Collateral comprising securities®.

(b) A secured party may not sell Covered Collateral to itself, either alone or with others, unless
the sale is made by the court and the secured party has obtained leave to bid. This is
because such a transaction would amount to foreclosure without the leave of the court. In
addition, there is a broader policy basis for the rule, which is that a person should not put
himself in a position where his duty (in this case, to obtain the best price reasonably
available) and his interest (in this case, to pay as low a price as possible) conflict.

(c) It is established that a secured party may sell mortgaged property to a company in which it
has an interest, provided that it can prove that the sale was in good faith and that it had
taken reasonable steps to obtain the best price reasonably obtainable at that time®. A
fortiori, a secured party may sell mortgaged property to an affiliated company, subject to
the same proviso.

911. Are there any laws or regulations in your jurisdiction that would limit or distinguish a creditor’s

enforcement rights with respect to the Trust-Seeuwrity—Interestsecurity interest in any type of Covered
Collateral depending on (a) the type of transaction underlying the creditor’s exposure, (b) the type of

Collateral; or (c) the nature of the creditor or the debtor? For example, are there any types of “statutory

liens” that would be deemed to take precedence over a Trust-Seeuritytaterestsecurity interest?

2.37 239-There are no laws or regulations in Anguilla that would limit or distinguish a creditor’s

enforcement rights with respect to the type of FrustSeeurity-tnterestsecurity interest.

2.38 2-40-The Bankruptcy Act specifies certain preferential creditors in the bankruptcy of individuals.
However there are no provisions for preferential creditors in the winding-up of Anguillan-

Cempaniescompanies, partnerships or trusts under the laws of Anguilla other than a provision in

62 Cuckmere Brick Co Ltd v Mutual Finance Ltd [1972] Ch 949; 2 All ER 633
12 Downsview Nominees Ltd v First City Corporation Ltd [1993] AC 295
82 Farrars v Farrars Ltd (1888) 40 ChD 395
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the Fair Labour Standards Act that “in the event of Bankruptcy or Judicial Liquidation of an
undertaking the employees employed therein shall be treated as being preferential creditors either
as regards all the wages due to them for service in respect of any period prior to the bankruptcy or
judicial liquidation or up to a prescribed amount, as may be ordered by a court”’.

1012. How would your response to questions 810 and 911 change, if at all, assuming that an insolvency
proceeding deseribed-in-asstmption{j-above has occurred with respect to the FCM (notwithstanding that
the Covered Base-Agreement end-EBA-may not provide for any events of default in respect of the FCM)
rather than or in addition to the eu&temeFE_OJLQLe_d_QJ_S_t_Qm_eL (for example, Wou/d this affect th/s ab///ty of
the FCM to exerciseenforce its ' :

Accountsecurity interest in Covered Collateral)?

2.39 241-The occurrence of insolvency proceedings with respect to the FCM would not change our
responses.

Exercise-of-Enforcement Liquidation-Rights-byof the FCMsecurity interest in Covered Collateral after the
Commencementcommencement of an tnselveney-Preceedinginsolvency proceeding

Note the additional assumption in the Instructions which applies to questions 1113 to 4315 below.

1113. How are competing priorities between creditors determined in your jurisdiction? What conditions

must be satisfied if the FCM’s Trust-Security-Interestsecurity interest in each type of Covered Collateral is to
have priority over all other claims (secured or unsecured) of an interest in the Covered Collateral-etherthan-

claimsof a-DCO?
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(a) {b)}-Security interests created by an IBC before 16 October 2000 have priority over all
security interests created on or after 16 October 2000, and as between themselves, rank in
order of creation.

(b)  Where an IBC hashad opted to be governed by the registration provisions of the IBC Act
relating to registration atwith the Companies—Registry™Registrar, all security interests
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7 15 L Ld 13 {3 -
Bermudaleaal i ided throuach an et with Za
a 5 a H-8Co-
47298753




HARNEYS srembesanion

recorded in the register of registered charges at-(the Cempanies—RegistryIBC Register of
Registered Charges) take priority over all security interests which havewere not—been
entered in the register (except for security interests created prior to 16 October 2000), and
as between themselves recorded securities rank in order of their entry into the register;-

(c) Priorities between unregistered security interests created before 16 October 2000,_and
between security interests created by an IBC which khashad not elected to be governed by

the registration provisions of the IBC Act**-ard-betweensecurity-interestscreated-by-CACs-
&Gs—paﬁnemps—and—tmsts are determined by the common law"—Fhe—rules—can-be-
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2.42 244 Other entities

There is no registration regime under Anguillan statutelaw in respect of LLCs, trusts or partnerships
ertrusts—and we believe that an Angaﬂm&w court would apply common law principles—te-

1214. Would the FCM’s #i
mﬂw be subfect to
any stay, moratorium or freeze or otherwise be affected by commencement of the insolvency (that is, how
does the institution of an insolvency proceeding change your response to question 810 above, if at all)?

5 43 45 The FCM's sicl o ite Enf Liouidation_Ri E f i .
interest would not be subject to any stay, moratorium or freeze or otherwise be affected by
commencement of the insolvency of the customer.

2.44 246—Although the position is reinforced if the Covered Base—Agreement and—CDA-
constituteconstitutes a netting agreement for the purposes of the Netting Act, assets subject to a
securlty interest W|II in any case faII out5|de the estate available to a liquidator and subject-to-the-

ion-there is no provision

of Anguillan law which would provide grounds for a stay on enforcement.

1315. Will the eustemerCovered Customer (or its administrator, provisional liquidator, conservator,
receiver, trustee, custodian or other similar official) be able to recover any transfers of Covered Collateral_
consisting of cash or securities made to the FCM during a certain “suspect period” preceding the date of the

insolvency as a result of such a transfer constituting a “preference,” fraudulent transfer or transaction at an
undervalue (however called and whether or not fraudulent) in feverfavour of the FCM or on any other

basis? /f so, how long before the /nsolvency does this suspect per/od begln ?-If—sueh—a—peﬁed—eaasts—wee#d-

] g ) . of one or more Covered Transact/ons)
dur/ng the suspect period be subject to av01dance e/ther because the Covered Collateral was considered to
relate to an antecedent or pre-existing obligation or for some other reason?
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2:49-Anguillan law has previsiens|imited grounds for veidablethe avoidance of transactions_(see

guestion 11). Heweveritlt is highly unlikely that an AnguillanAnguilla court would agreetehold as
void a transaction entered into for bona fide commercial reasons and at arms’ length by each of
the parties and with no intent to defraud creditors.

2.46 250—The position is further reinforced

if the Covered Base—Agreement and—CDA-
constitutes a netting agreement for the purposes of the Netting Act,-which-providesthat
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Yours faithfully

Llﬁmv\' ;ﬂ;\;\ U —

b

Harney Westwood & Riegels
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APPENDIX A
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APPENDRCE
ADRERDLLE
SEREMEER 2000
COVERED CUSTOMERS?*®
CUSTOMER TYPES*?
Description Covered by Legal form(s)
opinion

Bank/Credit Institution. A legal entity, which may be

organized as a corporation, partnership or in some
other form, that conducts commercial banking

activities, that is, whose core business typically
involves (a) taking deposits from private individuals
and/or corporate entities and (b) making loans to
private individual and/or corporate borrowers. This
type of entity is sometimes referred to as a
“commercial bank” or, if its business also includes
investment banking and trading activities, a “universal
bank”. (If the entity only conducts investment banking
and trading activities, then it falls within the
“Investment Firm/Broker Dealer” category below.)
This type of entity is referred to as a “credit
institution” in European Community (EC) legislation.
This category may include specialised types of bank,
such as a mortgage savings bank (provided that the
relevant entity accepts deposits and makes loans), or
such an entity may be considered in the local
jurisdiction to constitute a separate category of legal
entity (as in the case of a building society in the United
Kingdom (UK)).

%ﬁ In these definitions, the term “legal entity” means an entity with legal personality other than a private individual.
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Description Covered by Legal form(s)
opinion

Qualified*2® | LLCs** and CACs*BCs (inchuding
A8 PCCs*whereexplicithy-approved-by-
he i ol Sarvi - L

(the € ission) - ions)
regulated by the Banking Act (c. B10)
(the Banking Act) under the auspices
of the Eastern Caribbean Central
Bank (the Central Bank)!>. Barking-
Actregulated-banksmay-alsotake-

| ’142 The Official Gazette of Monday 12 August 2013 had notices of intervention by the Eastern Caribbean Central Bank in (i)
National Bank of Anguilla Limited and (ii) Caribbean Commercial Bank (Anguilla) Limited, and on 22 February 2016 an
administrator was appointed in respect of National Bank of Anguilla (Private Banking & Trust) Ltd and the Caribbean
Commercial Investment Bank Ltd, the offshore banking affiliates of those banks. On 22 April 2016, National Bank of Anguilla
Limited and Caribbean Commercial Bank (Anguilla) Limited ceased to carry on banking business and their operations (including t
hose of their offshore banking affiliates) were transferred to the National Commercial Bank of Anguilla Limited, which is solely o
wned by the Government of Anguilla. We recommend taking specific legal advice before dealing with either National
Commercial Bank of Anguilla Limited or with any party claiming to represent National Bank of Anguilla Limited, Caribbean
Commercial Bank (Anguilla) Limited or any of their affiliates.
’}82 This opinion excludes the Caribbean Development Bank and the Eastern Caribbean Central Bank (which has a purely regulatory
role in Anguilla).
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Description Covered by Legal form(s)
opinion
| E E E . 2_2, I. . l

approved-by-the Commission)BCs
regulated by the Trust Companies
and Offshore Banking Act (c. T60)
(the TCOBA) (which also regulates
trust companies) under the auspices
of the Inspector of Trust Companies
and Offshore Banks (the Inspector).

Central Bank. A legal entity that performs the function | No?*2¢,

of a central bank for a Sovereign or for an area of

monetary union (as in the case of the European

Central Bank in respect of the euro zone).

Corporation. A legal entity that is organized as a Yes.

corporation or company rather than a partnership, is
engaged in industrial and/or commercial activities and
does not fall within one of the other categories in this

2516 The central bank has a purely regulatory function in Anguilla.
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Description Covered by
opinion

Legal form(s)

Appendix B.

1BCs?*_LLCsY and CACsBCs!S
(including RCCsSPCs"

).
Hedge Fund/Proprietary Trader. A legal entity, which | Yes. 1BCs-LLCs and CACs{including PCCs-
may be organized as a corporation, partnership or in where-explicithrapproved-bythe-
some other legal form, the principal business of which Commission}BCs whether regulated
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Description Covered by Legal form(s)
opinion

is to deal in and/or manage securities and/or other by the Mutual Funds Act (c. M107)*2°

financial instruments and/or otherwise to carry on an or not and where necessary by the

investment business predominantly or exclusively as Securities Act (c. S13).

principal for its own account.
These entities may also take the
forms of foundations,timited-
partnerships erunit(see
Partnerships), trusts2t or
foundations?? (none of which are
legal entities).

Insurance Company. A legal entity, which may be Yes. CACs{inchueding-PCEs)BCs regulated

organised as a corporation, partnership or in some by the Insurance Act (c. 116).

other legal form (for example, a friendly society or

industrial & provident society in the UK), that is

licensed to carry on insurance business, and is typically

subject to a special regulatory regime and a special

insolvency regime in order to protect the interests of

policyholders.

International Organization. An organization of Not

Sovereigns established by treaty entered into between | Applicable.

the Sovereigns, including the International Bank for
Reconstruction and Development (the World Bank),
regional development banks and similar organizations
established by treaty.

2720 Mutual funds (defined as entities which (a) collect and pool investor funds for the purpose of collective investment and (b)
issue shares that entitle the holder to receive on demand or within a specified period after demand an amount computed by
reference to the value of a proportionate interest in the whole or in a part of the net assets of the entity) are covered in this

opinion..
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Bermudalesal i

12

47298753




22c0cccccce0c0cc0c00c0c0000000000 0

| HARNEYS &pemberon ow
9 London
EC4A38G

Fax—+44-20 3752 3695

Description Covered by Legal form(s)
opinion

Investment Firm/Broker Dealer. A legal entity, which Yes. 1BCs;-LLCs and CACs{inchuding PCCs-
may be organized as a corporation, partnership or in where-axplicitly approved-by-the-
some other form, that does not conduct commercial Commissien)BCs in each case
banking activities but deals in and/or manages regulated by the Securities Act (c.
securities and/or other financial instruments as an S13).
agent for third parties. It may also conduct such
activities as principal (but if it does so exclusively as These entities may also take the
principal, then it most likely falls within the “Hedge forms of feundations;Himited-
Fund/Proprietary Trader” category above.) Its partnerships-ex, trusts_or foundations
business normally includes holding securities and/or (none of which are legal entities).
other financial instruments for third parties and
operating related cash accounts. This type of entity is
referred to as a “broker-dealer” in US legislation and
as an “investment firm” in EC legislation.
Investment Fund. A legal entity or an arrangement Yes. 1BCs;-LLCs and CACs{inchuding PCCs-
without legal personality (for example, a common law vrhere-ayslicith e ravedaythe-
trust) established to provide investors with a share in Coemmission}BCs whether regulated

profits or income arising from property acquired, held,
managed or disposed of by the manager(s) of the legal
entity or arrangement or a right to payment
determined by reference to such profits or income.
This type of entity or arrangement is referred to as a
“collective investment scheme” in EC legislation. It
may be regulated or unregulated. It is typically
administered by one or more persons (who may be
private individuals and/or corporate entities) who
have various rights and obligations governed by
general law and/or, typically in the case of regulated
Investment Funds, financial services legislation.
Where the arrangement does not have separate legal
personality, one or more representatives of the
Investment Fund (for example, a trustee of a unit
trust) contract on behalf of the Investment Fund, are
owed the rights and owe the obligations provided for
in the contract and are entitled to be indemnified out

by the Mutual Funds Act (c. M107) or
not.

These entities may also take the
forms of feundationstimited-
partnerships-e+, trusts_or foundations
(none of which are legal entities).
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Description Covered by Legal form(s)
opinion
of the assets comprised in the arrangement.
Local Authority. A legal entity established to Qualified®®*23. | IBCs-LLCs and CACsBCs.
administer the functions of local government in a
particular region within a Sovereign or State of a
Federal Sovereign, for example, a city, county,
borough or similar area.
Partnership. A legal entity or form of arrangement Yes. General partnerships?.
without legal personality that is (a) organised as a
general, limited or some other form of partnership Limited partnerships*Z-{which-are-
and (b) does not fall within one of the other categories notlegal-entities),
in this Appendix B. If it does not have legal
personality, it may nonetheless be treated as though it
were a legal person for certain purposes (for example,
for insolvency purposes) and not for other purposes
(for example, tax or personal liability).
Pension Fund. A legal entity or an arrangement Yes. 1BCs;-LLCs and CACs{ineluding PCCs-
without legal personality (for example, a common law where-explicithrapproved-bythe-
trust) established to provide pension benefits to a Coemmission);BCs whether regulated

282 Whilst there are instances in which a transaction may be entered into for hedging purposes (which may well be an effective
risk management strategy for a government department), there being no Anguillan precedent in such matters we believe that
a court in Anguilla may well take the view of the Law Lords in Hazel v Hammersmith and Fulham London Borough Council
[1992] 2 AC 1 that a local authority had no power to enter into interest rate swap transactions with the object of making profit
because of their speculative nature. We therefore recommend caution in respect of transactions with government entities in
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Description

Covered by
opinion

Legal form(s)

specific class of beneficiaries, normally sponsored by
an employer or group of employers. It is typically
administered by one or more persons (who may be
private individuals and/or corporate entities) who
have various rights and obligations governed by
pensions legislation. Where the arrangement does
not have separate legal personality, one or more
representatives of the Pension Fund (for example, a
trustee of a pension scheme in the form of a common
law trust) contract on behalf of the Pension Fund and
are owed the rights and owe the obligations provided
for in the contract and are entitled to be indemnified
out of the assets comprised in the arrangement.

by the Mutual Funds Act (c. M107) or
not.

These entities may also take the
forms of feundationslimited-
partnerships-e+, trusts_or foundations
(none of which are legal entities).

Sovereign. A sovereign nation state recognized
internationally as such, typically acting through a
direct agency or instrumentality of the central
government without separate legal personality, for
example, the ministry of finance, treasury or national
debt office. This category does not include a State of a
Federal Sovereign or other political sub-division of a
sovereign nation state if the sub-division has separate
legal personality (for example, a Local Authority) and it
does not include any legal entity owned by a sovereign
nation state (see “Sovereign-owned Entity”).

Qualified?s.

|BCs-LLCs and CACsBCs.

Sovereign Wealth Fund. A legal entity, often created
by a special statute and normally wholly owned by a
Sovereign, established to manage assets of or on
behalf of the Sovereign, which may or may not hold
those assets in its own name. Such an entity is often
referred to as an “investment authority”. For certain
Sovereigns, this function is performed by the Central
Bank, however for purposes of this Appendix B the
term “Sovereign Wealth Fund” excludes a Central
Bank.

Not
applicable.
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Description

Covered by
opinion

Legal form(s)

Sovereign-Owned Entity. A legal entity wholly or
majority-owned by a Sovereign, other than a Central

Bank, or by a State of a Federal Sovereign, which may
or may not benefit from any immunity enjoyed by the
Sovereign or State of a Federal Sovereign from legal
proceedings or execution against its assets. This
category may include entities active entirely in the
private sector without any specific public duties or
public sector mission as well as statutory bodies with
public duties (for example, a statutory body charged
with regulatory responsibility over a sector of the
domestic economy). This category does not include

local governmental authorities (see “Local Authority”).

Qualified?.

{BCs-LLCs and €ACsBCs.

State of a Federal Sovereign. The principal political
sub-division of a federal Sovereign, such as Australia
(for example, Queensland), Canada (for example,
Ontario), Germany (for example,
Nordrhein-Westfalen) or the United States of America
(for example, Pennsylvania). This category does not
include a Local Authority.

Not
applicable.
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Schedule 1
Additional Assumptions
1 The Covered Base—Agreement and—CDA—censtituteconstitutes valid, binding and enforceable

obligations in accordance with their express terms under New York law, and the New York courts
would accept the calculation of delivery values upon the happening of an Event of Default as a
genuine and bona fide pre-estimate of a party’s loss, and would not construe those provisions as a
penalty.

2 Each party has all requisite capacity and corporate power to execute, deliver and perform its
obligations under the Covered Base-Agreement-aned-EBA (and we draw your attention to certain
limitations on capacity of specific types of entities outlined in Appendix B) and has taken all
necessary steps to authorise, execute, deliver and perform the Covered Base-Agreement-and-CBA

and all Covered Transactions-entered-nto-underthe Covered-Base-Agreementand-CDA.

3 The-CoveredAny Base_Account Agreement and CDA conform in all respects to the descriptions of
them in Schedule 1 and the—Cevered—Base-Agreement—and—CBA-have not been extended or

modified in any way inconsistent with Schedule 1.

4 The Covered Base-Agreement and-CBA-areis entered into for bona fide commercial reasons and at
arms’ length by each of the parties and with no intent to defraud creditors.

5 The Covered Base-Agreement-and-CBA and all Covered Transactions entered-irte-underthem-are
entered into prior to the commencement of Insolvency Proceedings (as defined in Schedule 32) in

respect of the eustemer™Covered Customer®.

6 At the time at which a Covered Transaction is entered into under the Covered Base-Agreement-and-
€BA, neither party has actual notice of the insolvency of the other party.

7 No provision of any law (other than Anguillan law) affects the opinions stated herein.

8 Subject to our comments in respect of partnerships and trusts, all obligations under the Covered
Base-Agreement-and-CBA are mutual between the parties in the sense that there are only two
parties and each is personally liable as regards obligations owing by it and is beneficial owner of the

obligations owed to it{theugh-see-ourresponse-te-guestion-2}.

9 Transactions do not involve shares, stock, debt instruments, units or derived financial instruments
of a company, limited partnership, unit trust or other business entity organised in Anguilla, Antigua
and Barbuda, The Commonwealth of Dominica, Grenada, Montserrat, Saint Christopher and Nevis,

3’92 Any Covered Transactions entered into after Insolvency Proceedings have commenced in relation to a BVIBC are void unless the
court otherwise orders, as the Insolvent Party does not have capacity to contract.
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Saint Lucia and Saint Vincent or the Grenadines or debt instruments of their respective
3427

governments

iji The Securities Act (c. S13) (the Securities Act) regulates among other things the provision of dealership services, advice on secur
ities and custodial services in Anguilla. There is some ambiguity as to whether the provision of such services to Anguillan
entities generally are intended to be regulated rather than merely where the underlying securities are those of member states
or participating governments. The Securities Act takes the form of a licensing regime. Therefore breach of the Securities Act
will not invalidate a transaction, but may cause the offending institution to be liable for a fine by the Eastern Caribbean
Securities Regulatory Commission.
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Schedule 2

Insolvency Proceedings

v—The Bankruptcy Act (c.

B15) (the Bankruptcy Act) gives a degree of certamty as regards individuals but there is no
primaryseparate insolvency legislation applicable to Arguillan-Companies,Partherships-orTrusts—
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3 Partnerships

3.1 There are no provisions for the winding-up of Partnerships under Anguillan law. A creditor could
proceed separately against the individual partners.

3.2 If any individual partner has either been declared bankrupt (for an individual) or has gone into
insolvent liquidation (for a company), then the partnership will be dissolved. If upon the
dissolution of the partnership it is unable to pay the partnership debts as they fall due, then in the
case of a limited partnership the winding up and dissolution of the partnership proceeds as if the
partnership was an insolvent company. There is no present guidance under Anguillan law as to
how the winding-up and dissolution of an insolvent general partnership could be conducted. In
comparable common law jurisdictions courts have sometimes resorted to the fiction of treating
the insolvent partnership as a quasi person in order to maintain an orderly distribution amongst
creditors, but there is no statutory basis upon which such a procedure might be based.

4 Trusts and unit trusts

4.1 Trusts may be terminated under the terms of the trust, by unanimous agreement of the
beneficiaries or on the order of a court.

5 Regulated entities

5.1 There are no special provisions relating to licensed mutual funds, insolvency proceedings for which
proceed as for the relevant entity above.

5.2 Additional rules relate to the liquidation of banks licensed under the Banking Act or TCOBA. We
are not aware of these powers having been invoked and therefore no authority exists on how
these provisions would operate in practice.

(a) Banking Act

Pursuant to section 35 of the Banking Act, the Minister of Finance (the Minister) may
authorise the voluntary liquidation of a licensee provided it is solvent. Such authorisation
does not prejudice the rights of creditors. If the assets of the licensee are not enough for
the full discharge of its obligations, the Minister after consultation with the Central Bank
may cause the commencement of proceedings leading to compulsory liquidation or
reorganisation in accordance with the procedures below.

The Minister, acting on the recommendation of the Central Bank, shall appoint a receiver
for any licensee:

(i) whose capital is impaired or whose condition is otherwise unsound;
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(ii) whose business is being conducted in an unlawful or imprudent manner;
(iii) when the continuation of its activities is detrimental to the interests of its
depositors;

(iv) that refuses to submit its accounting records and its operations for inspection as

provided for in the Banking Act or has otherwise obstructed such inspection; or
(v) whose licence has been revoked in accordance with the Banking Act.

Within a period of 60 days counting from the date of the appointment of the receiver, the
Minister, after consultation with the Central Bank, shall be obliged to commence
proceedings leading to compulsory liquidation or reorganisation of the licensee in respect
of which a receiver has been appointed, in accordance with the respective provisions of
the Banking Act.

The Minister, after consultation with the Central Bank, may, by petition, apply to the court
to order the compulsory liquidation or reorganisation of a licensee for which a receiver has
been appointed under the Banking Act. Upon such an application, the court may make an
order requiring the licensee and any person having an interest in the licensee or a claim
against it to show cause at a time and place specified in the order, which must not be less
than 30 days after the date of the order, why the licensee should not be liquidated and
dissolved.

The court may make any order it thinks fit, including inter alia, an order for the compulsory
liguidation of the licensee and an order for the reorganisation of the licensee. Where the
court orders either the compulsory liquidation or the reorganisation of the licensee, it
shall, upon delivering its decision, simultaneously order the appointment of the receiver to
be terminated and appoint an official liquidator who will be responsible to the court to
direct the compulsory liquidation or the reorganisation, as the case may be, of the
licensee. As soon as possible after his appointment, the official liquidator shall make an
inventory of the assets of the licensee and transmit a copy thereof to the registrar of the
court.

After his appointment by the Minister, the receiver and, subsequent to his appointment by
the court, the official liquidator shall be vested with the full and exclusive power of
management and control of the licensee including the power inter alia to continue or
discontinue its operations, to stop or limit the payment of its obligations, to initiate,
defend and conduct in its name any action or proceedings to which the licensee may be
party and to reorganise or liquidate the financial institution in accordance with the
provisions of the Banking Act.
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If the court decides to reorganise the licensee, whether pursuant to a request by the
Minister after consultation with the Central Bank or by virtue of its authority under the
Banking Act, the official liquidator shall, after granting a hearing to all interested parties,
send a copy of the reorganisation plan to all depositors and other creditors who will not
receive full payment of their claims under the reorganisation plan. The application of the
reorganisation plan is subject to the condition inter alia that it shall be equitable to all
classes of depositors, other creditors and shareholders.

(b)  TCOBA

Pursuant to section 17 of the TCOBA, if a licence is or is about to be suspended or revoked
the Inspector may apply to the court:

(i) for the appointment of an administrator to take over and manage the business
being carried on by the licensee; or

(i) for an order that the licensee be wound up by the court or subject to the
supervision of the court under the Companies Act.

On such an application the court may make such order as it considers necessary to
safeguard the interests of any depositors. An order made by the court may, inter alios,
grant an administrator the powers of a licensee under the TCOBA.

In addition, pursuant to section 33 of the TCOBA, where a licensee or a person who has at
any time been a licensee is being wound up voluntarily, the Attorney General may, upon
request by the Inspector, apply to the court for leave to intervene on behalf of any
interested party, if he considers that the winding up is not being conducted in the best
interests of its depositors or other creditors and the court shall make such order as it shall
consider appropriate.

5.3 An insurance company is deemed to be insolvent if the total value of its assets does not exceed the
total amount of its liabilities by at least the minimum margin of solvency required under the
Insurance Act. The Insurance Act provides specific enforcement powers to the Financial Services

Commission.
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Schedule 3
Fhe-Netting Act-2006

Prior to the Netting Act 2006 (the Netting Act) there were no specific legislative mandatory set-off
provisions applicable to Companies. The Bankruptcy Act (c. B15) (the Bankruptcy Act) applies only to
personal insolvency and there is no legislative authority for the proposition that it should be extended to
legal entities other than natural persons. In the absence of decided law on the subject it remained possible
that a court would by interpolation take the view that Bankruptcy Act set-off provisions applied to
Anguillan Companies®. Alternatively a court might simply have given directions that the contractual
position be followed notwithstanding insolvency, or that English common law rules of set-off applied.

The Netting Act, based on the ISDA model netting act, therefore brought clarity to a previously ambiguous
area of Anguillan law. Under the Netting Act, the provisions of a netting agreement are enforceable in
accordance with their terms against the insolvent party and, where applicable, against a guarantor or other
person providing security for the insolvent party and will not be stayed, avoided or otherwise limited by
any action of the liquidator, by any other provision of law relating to bankruptcy, reorganisation,
composition with creditors, receivership, or any other insolvency proceeding the insolvent party may be
subject to or by any other provision of law that may be applicable to the insolvent party, subject to the
conditions contained in the applicable netting agreement.

netting agreement means:

(a) any agreement between two parties that provides for netting of present or future payment or
delivery obligations or entitlements arising under or in connection with one or more qualified
financial contracts entered into thereunder by the parties to the agreement (a master netting
agreement);

(b) any master agreement between two parties that provides for netting of the amounts due under
two or more master netting agreements (a master-master netting agreement); and

(c) any collateral arrangement related to an agreement referred to in paragraph (a) or (b).
netting means the occurrence of any or all of the following:

(a) the termination or acceleration of any payment or delivery obligations or entitlements under one
or more qualified financial contracts entered into under a netting agreement;

(b) the calculation or estimation of a close-out value, market value, liquidation value or replacement
value in respect of each obligation or entitlement terminated or accelerated under paragraph (a);
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(c) the conversion of any values calculated or estimated under paragraph (b) into a single currency;

and
(d) the offset of any values calculated under paragraph (b), as converted under paragraph (c).

qualified financial contract means a contract, including any terms and conditions incorporated into any
such financial contract, pursuant to which payment or delivery obligations that have a market or an
exchange price are due to be performed at a certain time or within a certain period of time, without
limitation:

(a) a currency, cross-currency or interest rate swap agreement;

(b) a basis swap agreement;

(c) a spot, future, forward or other foreign exchange agreement;

(d) a cap, collar or floor transaction;

(e) a commodity swap;

(f) a forward rate agreement;

(g) a currency or interest rate future;

(h) a currency or interest rate option;

(i) equity derivatives, such as equity or equity index swaps, equity options and equity index options;
(i) credit derivatives, such as credit default swaps, credit default basket swaps, total return swaps and

credit default options;

(k) energy derivatives, such as electricity derivatives, oil derivatives, coal derivatives and gas
derivatives;

(1 weather derivatives, such as weather swaps or weather options;
(m) bandwidth derivatives;

(n) freight derivatives;

(o) carbon emissions derivatives;
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(p) a spot, future, forward or other commodity contract;
(q) a repurchase or reverse repurchase agreement;
(r) an agreement to buy, sell, borrow or lend securities, such as a securities lending transaction;
(s) a title transfer collateral arrangement;
(t) an agreement to clear or settle securities transactions or to act as a depository for securities;
(u) any other agreement similar to any agreement or contract referred to in paragraphs (a) to (t) with

respect to reference items or indices relating to, without limitation, interest rates, currencies,
commodities, energy products, electricity, equities, weather, bonds and other debt instruments
and precious metals;

(v) any derivative or option in respect of, or combination of, one or more agreements or contracts
referred to in paragraphs (a) to (u); and

(w) any agreement or contract designated as a qualified financial contract by the Anguilla Financial
Services Commission.
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